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COMMERCIAL LAW. 


To a commercial people, every discussion which tends to 
_ elucidate the law relative to Bills of Exchange, cannot fail to be 
mteresting. "They have become instruments of daily use; and en- 
. ter so largely into the transactions of every mercantile communi- 
ty, that the rights, duties, and responsibilities, of the parties to them, 
ought to be well understood, and can not be too clearly defined. 
The following Opinion of the Hon. WittrAm P. Van Nass, fur- 
nishes a clear and satisfactory exposition of the law on the points 
which it embraces. The necessity of regularity and diligence in 
giving notice of the dishonour of a Bill, whether presented for ae- 
ceptance or for payment, are well stated and well explained; and 
we present this decision to the public, under a conviction that it 


eonveys information which will be acceptable and useful, as well to 
the Merchant as to the Lawyer. | 


U.S. DISTRICT COURT FOR THE SOUTHERN DISTRICT 
OF NEW-Y ORK. 


THE UNITED STATES OF AMERICA 
vs. 
JACOB BARKER. 


THIS suit is brought on a Bill of Exchange for £5000 sterling, 
dated 7th Mo. 30th, 1814, sold by the Defendant to the Plaintiffs. 
it was drawn on Thomas R. Hazard & Co. of Liverpool, and made 
payable to John Slidell ; by him endorsed te Thomas 'P. Tucker. 
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2 GOMMERCIAL LAW. 


Treasurer of the U. S. and by him endorsed, as Treasurer, and the 
contents ordered to be paid to Messrs. Barings, Brothers, & Co. 

This bill, among others, was purchased in New-York, by Samuel 
Flewwelling, by order of the Secretary of the Treasury, to whom 
it was transmitted by Mr. Flewwelling. It was registered in the 
Treasury Department, the 8th of August, 1814, and forwarded to 
Messrs. Barings & Co. London, in September, 1814. It was pre- 
sented for acceptance, and protested for non-acceptance, the 28th 
November, 1814. It was presented for payment, and protested for 
non-payment, on the 30th January, 1815. 

Notice of the Protest for non-acceptance was received at Wash- 
ington on the 7th May, 1815. But no notice of the non-accep- 
tance of the bill was ever given to the Drawer, either by the agents 
in England, or by the ‘Treasury of the United States. 

The Secretary of the Treasury was also in possession of the no- 
tice and the protest for non-payment on the 7th May. How or 
when it was received, we are left to conjecture. ‘Throughout the 
argument, however, it has been taken for granted, that it arrived by 
the same conveyance which brought the notice of non-acceptance. 

The notice and protests for non-payment were forwarded to Mr. 
Flewwelling, of this place, ina letter from the Secretary of the 
Treasury, dated the 8th May, 1815; and the notice served here, 
through the agency of a Notary Public, on the 12th. 

On these facts, a defence has been set up, consisting of several 
points. The objections to the form of the declaration are over-ruled, 
and the testimony of Mr. Jones, and the written memorandum 
of Mr. Bleecker, as far as they are material to the issue, are deemed 
admissible. ‘The discussion of the points presenting these objec- 
tions, will be found in the opinion [ have im part prepared in this 
case. With a view, however, to its present decision, | propose now 
to state the result of my deliberations on the 2d, 5th, and 6th points, 
which were made by the Defendant’s Counsel, and are as follows: 

2d. “There was an unreasonable delay in forwarding the bills 
“to England for acceptance.” 

Sth. “ No notice was ever given to the Defendant, of the protest 
“of the Bill for non-acceptance, nor is the omission to do so legally 
* accounted for.” 

6th. “ Notice was not given to the Defendant, of the protest for 
* non-payment, the evidence of Mr. 'Tillou respecting Mr. Bleecker 
“being inadmissible, and if it was admissible, still due diligence was 
“ not used in giving such notice.” 
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In the investigation of this case, I have felt myself oppressed, 
not more by its importance, than by the variety and extent of the 
decisions and legal learning, by which the law that governs it, has 
been developed, and its principles enforced. The rules contended 
for, in this case, seemed to me rigorous, and I entered upon the ex- 
amination with a disposition to mitigate their severity, as far as that 
could be legally and safely done. But whether the rigour, with 
which they have been uniformly applied, be wise or. expedient, is a 
question not now to be determined. Whatever they are, they must 
receive a fair and legitimate application. ‘They rest upon the ex- 
perience of too many years, and upon decisions too numerous and 
grave, to be now disturbed. 

The law relative to Bills of Exchange, has progressively varied 
with the increase of commerce. The extent to which these instru- 
ments have been used, and the infinite variety of purposes, real and 
fictitious, to which they have been applied, has rendered it necessa- 
ry and important, that the law regulating their use should be estab- 
lished and defined with all practicable precision, and that the rules, 
fixing the habilities of the respective parties, should be inflexibly 
enforced. Although this mercantile invention of modern times, 
for it is comparatively modern, is attended with peculiar conve- 
nience, it is also subject to rigid and established disadvantages. Of 
these, all parties, who deal in instruments of this sort, are presumed 
to be apprized, and to acquiesce in the inconveniences and hazards 
connected with the transaction. 

The general rules, by which the holder of a Bill should be gov- 
erned, are these. They have been eollected with some care, and, 
though concisely, are, as I conceive, now correctly stated. 

1st. When a Bill is drawn, payable at sight, or a certain number of 
days thereafter, it is necessary to present it for acceptance, that the 
time of payment may be fixed. 

2dly. When it is presented, and acceptance refused, notice of the 
dishonour must be given to all the parties to whom the holder 
means to look for payment. 

3dly. That notice, if the parties reside in the same place, must be 
given, at farthest, by the expiration of the day succeeding the dis- 
honour. 

Athly. If elsewhere, though within the same country, by the next 
post, unless some peculiar difficulty or inconvenience should inter- 
pose ; and, in that case, it may be given by the second post. If 
there be no post, then by the next ordinary conveyance. 
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Whatever may be the difficulty that intervenes and produces de- 
lay, whether sudden illness, death, or other accident, the notice 
must be given as soon as possible after the impediment is removed. 

5thly. If the party, to whom notice is to be given, resides in a 
foreign country, it may be sent by the post, if there be one; if not, 
by the ordinary mode of conveyance, or by the first ship, bound to 
the place to which it is to be sent. 

In every case, due diligence is to be used. What shall be deem- 
ed due diligence, must necessarily depend upon the circumstances 
of every case. 

The first point I propose to examine is, whether the Bill in ques- 
tion was presented for acceptance in due time? 

Bills payable after sight must necessarily always be presented 
for acceptance; but when, is a question left very loose by the cases, 
and from the nature of it, the time cannot be fixed or prescribed 
with much precision. The only rule which can be laid down is, 
that due diligence must be used. It may, in some instances, be 
useful and important to the drawer, that the bill should be present- 
ed as soon as possible. He may entertain doubts as to the safety 
of his funds in the hands of the drawer, and may wish to withdraw 
them without delay. In this view of the subject, and in the protec- 
tion of the interest of the drawer, neither the payee nor any subse- 
quent holder is authorized by the law merchant to lock up a bill, 
payable after sight, or to keep it quietly in his possession, for any 
great length of time. I cannot, however, accede to the suggestion, 
that it is necessary, if it be a foreign bill, to send it by the first ves- 
sel that sails for the country on which it is drawn. There is not so 
much necessity for dispatch in forwarding a bill for acceptance, as 
in giving notice of its dishonour. Yet the drawer and the parties 
have a right to require that it should be presented within a reasona- 
ble time. 

A distinction is taken in the books, between bills put in circula- — 
tion, and such as continue to be held by the payee, or original en- 
dorsee. If the bill be sent into circulation, it is said, that it may be 
kept out, and the day of payment thus postponed, for an indefinite 
period. If not, that it must be presented with due diligence for 
acceptance. 

I must confess that this appears to me an arbitrary distinction, 
the reason and justice of which I do not fully comprehend. The 
policy of it probably is to advance the general interest of trade by 
encouraging the negotiability of these instruments, and promoting 











BILLS OF EXCHANGE. a 


the transfer of this fictitious sort of capital. But it is incompatible 
with the reasons, and subversive of the principle, upon which dili- 
gence is demanded of the original holder. The rule on this point, 
as far as it is settled by the English Courts, wey be found in Muil- 
man ys. D’Equino, 2 Henry Black. 565. Goupy vs. Hardin, 7 
Taunt. 159, 162. Try vs. Hill, 7 ‘Taunt. 397. 

In the first case, Buller says: “'The only rule I know of, which can 
‘<< be applied to the case of Bills of Exchange, is, that due diligence 
«<< must be used. Due diligence is the only thing to be looked at, 
<¢ whether the bill be foreign or inland ; and whether it be payable 
“at sight, or at so many days after, or any other manner. But I 
‘¢ think a rule may be thus far laid down as to laches with regard to 
‘¢ bills payable at sight, or a certain time after sight, namely, that 
‘** they ought to be put in circulation; and, if a bill drawn at three 
“< days after sight, were kept out in that way for a year, I cannot say 
‘** that there would be laches; but,yif, instead of putting it in circu- 
<< lation, the holder were to lock it up for any length of time, I 
<< should say that he would be guilty of laches; but, farther than 
‘¢ this, no rule can be laid down.” 

This bill was not put in circulation, nor, as I conceive, was it 
locked up for any length of time. 

There are many circumstances connected with the movements, 
and negotiations of the government, which must necessarily be pro- 
ductive of delay. Some allowance must be made for the interior 
situation of the capital, and some indulgence extended to the useful 
and proper forms, if not to the supercilious ceremonies of public offi- 
ces. Bills for the government must be bought at a remote commer- 
cial city ; transmitted to Washington ; registered, according to form 
and custom, at the treasury; sent again to a seaport, and forward- 
ed thence through the medium of an agent. These various pro- 
cesses consume some time. 

There are some incidents, too, peculiar to this case. We know 
historically, that our public functionaries, and their offices, were 
somewhat deranged, during the time this bill was in their posses- 
sion. It was bought here the 30th of July; passed through all the 
requisite formalities, and dispatched for England, as Mr. Jones 
states, in August or September. Amidst the untoward events of 
that memorable period, and the admitted interruption in the inter- 
course between this country and England, a liberal time should be 
allowed for the transmission of the bill ; and I am of opinion, under 
ali the circumstances of the case, that there has been due and rea- 
sonable diligence in presenting it for acceptance. 
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6 COMMERCIAL LAW. 


I have already stated the general rules to be observed in giving 
notice of the dishonour of a bill. They afford some explanation of 
the sense in which the terms, due diligence, are used in their ap- 
plication to different cases. ‘They mean, according to the circum- 
stances, the next day, the next post, or the next ship, bound for the 
place to which the notice is to be sent. But, in all cases, due dili- 
gence in giving notice must not only be used, but must be proved 
to have beea used. Whether it be sent in one way or another, or 
at what time ; if the want of it be set up, are facts which must be 
proved, that the court may be enabled to determine, whether the 
notice has been given in a reasonable time. For it is now settled, 
although once much disputed, that the facts of time, distance of the 
parties, course of the post, &c. being found by the jury, it is the 
province of the court to determine, whether due diligence has been 
used in giving notice. 

When this cause was first brought before me, in 1816, the plain- 
tiffs relied for a recovery on their protest, and notice of non-pay- 
ment alone. It being a bill payable sixty days after sight, and a 
presentment for acceptance indispensable, I decided that the pre- 
sentment should be shown, and if acceptance had been refused, that 
the protest and due notice of the dishonour should be proved, or its 
omission legally explained and accounted for. Although it was 
made in the hurry and progress of the trial, I am, on a full exami- 
nation of the case, well satisfied with that decision. It put an end 
to the further progress of the cause on the testimony then produced. 
With a view, however, to preserve the remedy of the United States, 
and to enable them, if possible, to supply the evidence I had pro- 
nounced indispensable, I gave it a direction, which afforded them 
an opportunity to apply for a commission to examine the agents of 
the United States, in London. It was issued, and has been duly 
executed and returned. In order to apply the rules I have laid 
down, to the case as now before me, it is necessary to examine the 
testimony which has been obtained. 

The Bill, it appears, was presented for acceptance, and protested 
for non-acceptance, on the 28th November, 1814. 

In the answer of Swinton Cotthnut Holland Esquire, to the 
fourth interrogatory propounded to him, the measures taken to 
transmit the protests, and notice of non-acceptance to the Treasur- 
er of the United States, are thus stated :-— 

*“ The protests, for the non-acceptance of the said bills, were all 
*“ forwarded to the Treasurer of the United States, enclosed in one 
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“letter to him, dated the 9th day of December, 1814; and sent, 
“as he, this deponent, believes, through the medium of the Post- 
“ Office, but by what vessel, they have no memorandum.” 

This, in the first place, discloses a delay of eleven days, between 
the protest of the bill and the first attempt to transmit notice of 
that fact. Between two and three were employed in its transmis- 
sion from Liverpool to London, leaving stilleight. Although this, 
itself, under special circumstances, and an extraordinary state of 
things, might not be fatal; yet it is a delay that ought to have been 
explained. Upon general principles, whenever the law imposes a 
duty, its omission or non-performance is necessarily open to ani- 
madversion. The law relating to Bills of Exchange, is composed 
of arbitrary, positive, and rigid rules, and a departure from their 
injunctions must always be explained. It is settled law, laid down 
by the elementary writers, and maintained by the decisions of the 
courts, “ That inthe case of a foreign bill, notice should be given, 
“on the day of the refusal to accept, if any post or ordinary con- 
“ veyance sets out that day, and if not, by the next earliest ordinary 
“conveyance.” Chit. 291. Lefiy vs. Mills, 4'T.R.174. Ld. Ray: 
743. Coleman vs. Sayre, 2 Sti. 829—Mar. 97. Muilman vs. D’Equi- 
no, 2H. Bl. 565. Hence, after so material a delay, it would seem 
necessary to show, that the next post or ordinary conveyance was 
not lost. 

It is, perhaps, not very important, though, in a minute examina- 
tion of the evidence, it may be worthy of remark, that the letter in 
which the protests are alleged to have been forwarded, is said to 
have been “ dated” on the 9th of December. When it was written, 
which may have been at a period long subsequent, is not stated. I 
am very far from intending to impute to these respectable agents any 
unworthy evasion of this sort, and I only notice the circumstance to 
show the general want of accuracy and precision which pervades 
the evidence before me. 

The protests were forwarded, as the deponent states, in a letter 
of that date; “and sent, as he believes, through the medium of the 
 Post-Office, but by what vessel, they have no memorandum.” 

Nothing, in all the law relative to Bills of Exchange, is better set- 
tled, or more firmly established, than that, if the post be relied on 
as the mode of conveyance, the sending must be strictly and affirma- 
tively proved. The sending must not only be thus proved, but the 
time when. How else can it be determined whether due notice was 
given? If the party to be charged, is legally entitled to notice by 
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8 COMMERCIAL LAW. 


the next post, or next ordinary conveyance, how can we ascertaiti 
whether the law has been satisfied, unless the time when, and the 
manner in which it was sent, be shown? I hold it now too clear to 
admit of either doubt or argument, that the holder must show no- 


tice was sent in proper time, and in a proper manner. It was once 


holden, to be sure, that delay in giving notice did not discharge the 
party insisting on it, unless he could prove, that he had sustained 
damage by the laches of the holder. Mogadore vs. Holt, 1 Shower 
318. Butler vs. Play. 1 Mod. 27.12 Mod. 15 8S. C. Sarsfield vs. 
Weatherby, Comb. 152, Bickerdike vs. Ballman, 1 T. R. 406, 
Viner, tit. Bills of Exchange, M. Poth. pl. 157, 8. Postlethw. tit. 
Bills of Exchange, 16, 17. Whitfield vs. Savage. 2 Bos. & Pul. 280. 
1. But that doctrine was definitively over-ruled in the case of 
Dennis vs. Morrice, 3 Esp. 158. Such damages are to be presumed, 
unless it be shown that the drawer has no effects in the hands of the 
drawee. In all other cases, it lies upon the plaintiffs to prove, that 
due notice was given. In the language ofa high authority, “The 
“ holder must prove that notice was given, in due time, to the party 
“he sues, and it cannot be left to inference without positive proof. 
‘This, therefore, is one of the most important branches of the law 
‘respecting Bills.” 

That the time when the notice was sent, must be proved with pre- 
cision, if it be material, to show the fact of due diligence, is, inde- 
pendent of the nature of the transaction, very clearly set forth in 
the case of Lawson vs. Sherwood, in which the witness stated : 
‘“‘ That either two or three days after the dishonour of the Bill, no- 
“‘ tice was given by letter to the defendant, notice in two days being 
“in time, but on the third too late.” Per Lord Ellenborough: 
‘The witness says two or three days, the third would be too late. 
“It lies upon the plaintiff to show that notice was given in due time, 
‘and I cannot go upon probable evidence, without positive proof 
“of the fact, nor can I infer due notice from the non-production of 
‘“‘the letter: The onus probandi lies upon the plaintiff, and since 
‘he has not proved due notice, he must be non-suited.” 

Admitting, then, for a moment, that there was a regular post be- 
tween that country and this, and that, in this case, the Post Office 
was the proper channel through which to transmit the notice, it 
ought to have been clearly and explicitly proved, not only that it 
was put in that course of transmission, but that it was done in time 
for the next practicable post ; or, in other words, within the time 
required, in cases of Bills of Exchange. The belief merely of the 
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witness can, in no case, be received as evidence of these facts. So 
rigid and inflexible is the rule of law on this point, that in the most 
approved work, and highest authority, we have on this subject, it is 
laid down, that, “ where notice is to be sent from London, by the 
“ general post, the letter, containing it, should be put into the 
“ post office in Lombard-st. or at a receiving house, and that the 
“ delivery, to a bell-man in the street, is not suffictent; and that 
“ this should, in all cases, be done by a person, who will afterwards 
“ be competent to prove it.” 

I am clear that the general belief of the witness, unexplained and 
unsupported by a disclosure of the circumstances on which it is 
founded, that the letter in question was “ sent through the medi- 
um of the post office,” must be rejected as totally insufficient. It is 
the more incompetent, as the time when it was sent is, in no way, 
indicated. It may have been weeks, or months, after the date. 
Many mails may have been lost, and many vessels may have inter- 
mediately sailed for the United States. We have nothing by which 
to judge of the fact of due diligence. 

The proof that the protest and notice were put in the post office, 
having, in my judgment, totally failed, it seems unnecessary to pur- 
sue this branch of the subject farther. But the question, whether 
the Post Office was, in this case, the proper repository for these doc- 
uments, deserves a moment’s consideration. 

It has been earnestly contended, that it was; and the argument, 
to be useful or effectual, must be understood to mean, that whether 
in peace or in war, whether the post has notoriously ceased or been 
interrupted, whether, in point of fact, there be a regular post or not, 
yet notice of the dishonour of a bill, may be placed in the post of- 
fice. Ido notso understand the law. On the contrary, I am clear- 
ly of opinion, that, in each of the cases I have enumerated, the 
notice would be insufficient, and the party for whom it was intend- 
ed discharged from his liability. A notice through the Post Office 
is only effectual where there is a regular post. Where it is known 
to-have ceased, or where it is notoriously interrupted, the Post Of 
fice is not, I conceive, the proper or legal medium, through which 
the party may attempt to convey it. 

But there was war, it is said, between the two nations; no inter- 
course was allowed, and, therefore, no notice could be given. If so, 
all would be well. The law requires no impossibilities. It only re- 
quires due and reasonable diligence. If, when the communication 
by mail was known to be suspended or interrupted, a reasonable 
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effort had been made to forward the notice, though unsuccessfal, 
and that fact had been made to appear, it would have operated in 
excuse of the omission. But it is not attempted to be shown, nor 
even pretended, that a licensed vessel or any other opportunity was 
sought for. We all know that cartels occasionally passed between 
the two countries, and it appears to me, that the expedient of send- 
ing the dispatch through a neutral country, might rationally have 
presented itself to the minds of the agents. It was known that the 
communication between England and France, and France and 
America, was easy, constant, and rapid. Any expenses that might 
have been incurred by a resort to unusual means, could have beeu 
recovered in this action, because recourse to unusual means, wher 
the ordinary mode of conveyance fails, is most clearly and obvious- 
ly required. Peace was made between the two countries on the 
28th December. The Favorite left England with the treaty the 
2d January ; yet it is not pretended, that duplicate notices were sent, 
by that conveyance or by any other, although the intercourse was 
restored so soon after the dishonour of all these bills. 

These remarks have been made more to meet some of the argu- 
ments thrown out on the trial of this cause, than to show a want of 
diligence in the agents of the U. States: for there is no adequate 
evidence to prove that they had recourse to any means, either or- 
dinary or extraordinary, to transmit the protest and notice. Their 
vague and general belief, I have already said, is incompetent to es- 
tablish legally the fact that they were sent through the medium of 
the Post Office. It is not alleged, nor even suggested, that other 
means were attempted. Under what views of their duty they act- 
ed, it is impossible to determine, and useless to inquire :—certainly 
none that we are able to draw from the proceedings in the legal tri- 
bunals of their country. 

As no justification, or excuse, for the omission to give due no- 
tice of the non-acceptance of this Bill, can be derived from the pro- 
ceedings in England, it may be proper to consider the reasons as- 
signed for not transmitting it, when it ultimately reached the Treas- 
ury of the U. States. 

Mr. Jones, in his deposition, states, that advice of the non-ac- 
ceptance of this Bill reached Washington the 7th May, 1815, more 
than five months after it had been protested, and that notice was not, 
and could not be given to the drawer, because the protest was not 
received. 

This was an unfortunate error ; for it is clear that the protest was 
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not necessary to enable him to give the notice; and it is equally 
clear, that it was his duty to do so, whether the protest was received 
or not. Whenever the fact of dishonour of a Bill becomes known 
to the holder, he is bound to communicate it, with due diligence, to 
the parties to whom he means to resort for payment. If the pro- 
test be received, it is proper to forward it, but the notice may be 
given without it. 

It appears, that notice of the protest for non-acceptance, and the 
protest for non-payment, were received simultaneously ; and it is 
contended, that the latter superseded the necessity of giving notice 
of the former. I cannot conceive where that inference is drawn, 
or how that result can follow. A protest for non-payment can 
never supply the place of a protest for non-acceptance, where the 
Bill has been presented. But a protest for non-acceptance super- 
sedes the necessity of a protest for non-payment, and a notice of 
the second dishonour is perfectly gratuitous. But notice of the 
first dishonour must invariably be given. Accident and many cir- 
eumstances may excuse delay in giving it, but nothing can ex- 
cuse a total omission, if received. It is of importance often to the 
parties, to know that the regular steps were taken previous to the 
protest for non-payment. That the notice of non-acceptance was 
received late, forms no excuse for withholding it still longer; for 
fo party can do more than give it, when received, and, although 
there may have been antecedent laches, he is not to assume the 
province of deciding on their effect. If he does, he hazards his 
remedy, and must submit to the legal consequences of his presump- 
tion. 

Whether we look at the proceedings of the agents in England, 
or of the principals at Washington, there has been an irregularity 
and want of diligence, in giving notice of the presentment and pro- 
test for non-acceptance of this Bill, that must, in my judgment, 
upon the evidence as it now stands, preclude a recovery upon it. 

This is perhaps all that this Court is at present required to de- 
cide ; but as the notice of the protest for non-payment forms an im- 
portant feature in this case, and has been relied on, at one time, ex- 
clusively, to maintain the action, and its regularity throughout con- 
tended for, it is worthy of some attention. 

It appears that the government, or rather the treasury, was also, 
on the 7th of May, in possession of a letter giving advice of the 
protest of this Bill for non-payment. How or when it was received, 
we are left toconjecture. It is contended hy the Plaintifi’s Counsel, 
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that the notice of non-payment ought to have been sent by the 
next day’s mail, which was not done ; as the letter of the Secretary, 
directing Mr. Flewwelling to cause notice to be given, is dated on 
the 8th, and it is known, that the mail closes too early in the morn- 
ing to take a letter dated on the same day. I think, however, it 
would be holding the government to too rigid a rule, to require its 
officers to send notices to the Post Office the same day it is received, 
or even by sunrise the next. If, therefore, the letter written by the 
Secretary on the 8th, had been sent by the mail of the 9th, and no- 
tice given immediately on its receipt here, there would have been, 
in my opinion, due diligence in giving notice of non-payment. As 
the dilatory forms of public offices would probably entitle the gov- 
ernment to indulgence, until the departure of the second mail after 
the notice of the protest was received, yet a farther delay would be 
inevitably fatal, unless a proper and sufficient excuse for the omis- 
sion were shown. ‘That it should have been sent, by the next mail 
after its receipt, is the general rule. And, in a transaction that oc- 
curred between individuals in the District of Columbia, the Supreme 
Court of the U. States have so decided. In the case of Lenox vs. 
Roberts, 2 Wh. 373, the Chief Justice says: “ Notice of the de- 
“fault of the maker should be put in the Post Office early enough 
“to be sent by the mail of the succeeding day.” In the absence of 
all proof, as to the time when the Secretary’s letter was dispatched, 
and of its receipt in New-York, and presuming that the Notary here 
did his duty, by giving notice the day he received orders to do so, it 
would seem, that the letter in question did not leave Washington 
till the morning of the 10th, which was too late. The mail which 
left Washington on that day, in its ordinary course, it is admitted, 
must have arrived here early in the morning of the 12th. Mr. 
F lewwelling swore, that, in that case, he must have received the no- 
tice by half past ten o’clock: that he handed it to the Notary 
without delay, with instructions to give the notices immediately. 
From the testimony of Mr. Flewwelling, it is evident that he was 
duly impressed with the importance of the transaction; that he 
lost no time himself; and that he urged the Notary to diligence and 
promptitude. From all these circumstances, it is fair to infer, that 
the notice was given here the day it was received. 

It must be remarked in this place, as was done, on high authority, 
when treating of the notice of non-acceptance, that as to the notice 
of the dishonour of a Bill, the Court is not to be left to draw in- 
ferences, or to weigh probabilities. Due notice must be proved. 
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The notice was received by the Secretary as early as the 7th. 
It was forwarded, as is admitted, on the 9th or on the 10th. The 
9th was, perhaps, in time; the 10th certainly too late. This is, in 
all respects, within the case of Lawson ys. Sherwood, Chitty 400, 
and 1 -Starkie, 314; and shows conclusively, that it was indispensa- 
bly necessary for the plaintiffs to furnish proof of the day, on which 
the notice left Washington. It is laid down by Lord Ellenborough, 
in the case of Langdon vs. Hulls, Chitty, 518, and 5 Esp. 156,— 
“that notice of the dishonour of a Bill, by letter, was certainly 
“good evidence. and had been so decided ; but that there were 
‘‘ other circumstances, besides the mere fact of notice, which were 
‘necessary to give effect to it, so as to entitle the plaintiffs to recov- 

‘er. These were, the date, and the time when it was sent, which 
‘ were material, for notice of the dishonour was not sufficient, un- 
“ Jess given in the time required in the case of Bills of Exchange.” 
if, then, the 10th was too late. it ought, in some way, to have 
been shown, that-it was sent before. It is not on the defendant to 
prove the negative, and show that it was not sent before the 10th. 
The Court cannot infer that it was sent in time, from the simple 
circumstance of the date of the letter, and it is very obviously the 
duty of the plaintiff to prove it. This has not been done ; and if 
the case turned upon this single point, Ido not see how it could be 
sustained. All that is proved, in the case before me, is, that the 
Secretary was in possession of the notice on the 7th; that he wrote 
a letter to Mr. Flewwelling dated on the 8th, directing notice to be 
given here; and that notice was so givenon the 12th, being five 
days after it is known to have been in the possession of the Secre- 
tary. In the absence of all explanation, the sufficiency and regu- 
larity of this notice may well be questioned. 

It has been contended, that the Notary here was entitled to a day 
to give the notice. It might be entitled to very grave considera- 
tion in this case, if it were proved that he took a day; but it is not. 
When the question was first raised, I was disposed to acquiesce in 
the suggestion. I was led into the opinion by the general rule 
which entitles each party to a day to give notice to the one before 
him. The rule, however, I am well persuaded, is, and must be 
confined to the parties to the Bill. Each party has from one day 
to the next to give notice, but he cannot multiply the days, or ex- 
tend the time by the employment of an agent. If he could, it would 
render the time for giving notice perfectly indefinite, and lead to 
great regularity and inconvenience. The case of Bancroft. vs, 
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Hall, clearly shows, that notice given through the medium of an 
agent, must be within the time allowed the principal. The circum- 
stances being known, the time is fixed, within which the notice 
must be given, either by the principal or his agent. Here two 
agents were employed; ist. Mr. Flewwelling; and 2dly. Mr. 
Bleecker; incurring hazards and delays at every step. Every dan- 
ger would have been avoided, if the Secretary had sent one of his 
clerks, in due season, with notices to the Post Office in Washington. 
They would have been perfectly sufficient and effectual. 

If, then, the agent is bound to serve the notice within the time 
allowed the principal, or on the same day, the ordinary conveyance 
would have brought it, and, if due notice must be proved, there are 
two defective links in the chain of this testimony, relative to the 
notice of non-payment. 

ist* As to the time the letter was sent from Washington; and, 

2dly. As to the day on which the notice was received and served 
here. If five days between the reception of the notice at Washing- 
ton, and the service here, be too much, and strict proof of due no- 
tice be necessary, the plaintifis have failed to make it out, or to ex- 
plain the delay. 

All the subordinate points, presented by the case, will be found 
discussed in their proper place, and will be furnished to those in- 
terested in the result. ; 


Counsel for the United States, C. BaLpwin, and R. TitLotson, 


District Attorney. 
Counsel for Defendant, 'T. A. Emmet, J. Wexis, and J. O. 
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OF THE DISTRICT JUDGES OF THE UNITED STATES, 
IN BANKRUPTCY. 


























F’or several years past, the expediency of establishing a 
uniform system of Bankruptcy throughout the United States, has 
been discussed with great interest in the Legislature of the Union. 
Collisions of opinion on this great subject will probably continue to 
arise, until something is done to correct existing evils. It has been 
decided by the Supreme Court of the United States, that the insol- 
vent laws of the different States are unconstitutional, so far as they 
exempt the property of the debtor, acquired subsequent to his 
certificate of discharge, from debts contracted previous to the date 
of such certificate. The principles laid down by the supreme tri- 
bunal of the nation, have not yet been acted on, and the full effect 
of their application cannot yet be seen. 

During the late session of the Legislature of the State of New- 
York, Gulian C. Verplanck, Esq. one of the delegates from the 
city of New-York, introduced a resolution, so to amend the Consti- 
tution of the United States, as to enable the different States to adopt 
systems of bankruptcy for themselves; or, in other words, the 
power given to Congress by the 8th section of the Constitution in 
relation to bankruptcies, is to be surrendered up and given back to 
the several States. How far this proposed amendment will be ac- 
ceded to, remains to be seen. At a future period, we shall take the 
liberty of expressing our views at length on the policy of adopt- 
ing it. 

Under these considerations, and with a firm conviction that the 
necessity of having some general reform in the laws of this country, 
which prescribe the rights of debtor and creditor, will be hereafter 
vestigated with deep anxiety; we present the following Opinion 
to the public. It was delivered a short time since, by his Hon. W. 
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P. Van Ness, District Judge of the United States for the Southera 
District of New-York, sheds much light on the bankruptsystem of 
A England, and will serve as a guide in prescribing the bounds of ju- 
) dicial authority, in future legislation. It evinces patient and labo« 
[ rious research, and displays much legal knowledge. 

i | When Comfort Sands preferred his petition to the District Judge, 
i the power of the latter to investigate the accounts of the assignees 
at all, and his authority for making orders to call them before him, 
was strenuously contested. The question of jurisdiction was ar- 
gued by Mr. J. Wells for the bankrupt, and by Mr. 8. Jones and 
Mr. J. A. Hamilton for the Assignees. It will be seen that the 
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Judge decided that he had jurisdiction. 


peer Omar gg * 
~ 


Since we have mentioned the unconstitutionality of the insolvent 
laws of the different States, we take the opportunity of referring to 
the following cases, as leading decisions in which this great point 
has been amply and ably examined :—Emory vs. Greenough, 3, 
Dall. 369. Barber vs. Minturn, 1 Day’s Rep. in Error, 135. Blan- 
chard vs. Russell, 13 Mass. Rep. 1. Farmers’ and Mechanies’ 
Bank vs. Smith, 6 Hall’s Law Jour. 547. Golding vs. Prince, de- 
sided by Judge Washington, in the Circuit Court of the United 
States. Adams vs. Story, decided by Judge Livingston, in the Cir- 


7 
gins (aa pea saete* 5 bi che IO ow 
sost nee eae eek aren 


a aeons arm os 
a ere 


cuit Court of the United States for the New-York District. Sturges 
vs. Crowninshield, 4 Wheat. 122. M‘Millan vs. McNeill, 4 Wheat. 
209. Mather & Strong vs. Bush, 16 John. 233. 


OPINION. 


THIS case comes before me upon the Petition of Comfort Sands, 
declared a Bankrupt under the Act of 1800, praying an investiga- 
tion of the accounts of the assignees, and an order br the payment 
to him of an alleged surplus. 

The extent of the power and jurisdiction of the District Judges 
under the Bankrupt Act of 1800, is an inquiry of acknowledged 
difficulty. I have felt the full weight of it from the commencement 

- of the discussions in this case, and I must admit, that the ingenious 
arguments of counsel employed on either side, although they may 
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have aided my researches, have not been successful in removing 
my perplexities, or dissipating the obscurity in which the question 
is involved. | 

This is a case of magnitude as to amount, and apparently of 
high interest to the parties : it was entitled, therefore, to due delib- 
eration, and has received all the attention which my other avoca- 
cations enabled me to give it. 

It is important, especially so in this case, that what is done, should 
be legally and rightfully done, to the end that the parties may be 
safe in their future acts, and that the estate may be definitively 
settled. 

The English Bankrupt System has now been in operation for 
nearly three centuries, and, during the whole period of its existence, 
has been the subject, not only of repeated revision and amendment, 
but of much animadversion, and of occasional reprobation. 

As a system, its defects are still numerous; and neither the sa- 
gacity of the bench, nor the ingenuity of the bar, nor the wisdom 
of Parliament, have hitherto been able to obviate all the difficulties 
that oppose its just and faithful execution. 

Its imperfections are most visible, in its inadequate provisions for 
the general administration of the system, and for the due execution 
of the various statutes that compose it. 

Tis true, however frail may be its foundation, or however equivo- 
cal its legal support, the present practice in England is sufficiently 
simple in its forms, and effectual in its operation. 

After years of doubt and controversy, all conflicts of jurisdiction 
have ceased, and the sole power of directing the execution, and 
controlling the administration of the Bankrupt System, in all its de- 
partments, and in every stage of the proceedings, is now admitted 
to reside in the Lord Chancellor. 

But no man has hitherto successfully developed the sources of 
this comprehensive jurisdiction. Its existence and its exercise af- 
ford an instructive lesson on the imperfection of all human legisla- 
tion, and on the tendency and disposition of all human institutions 
to accumulate power and grasp at authority. It is an impressive 
illustration of the manner in which, in that country, custom, usage 
and precedent, are, by an acquiescence, silent in its progress, and 
imperceptible in its gradations, permitted to take the place of law 
and legislation. , 

The Chancellor’s jurisdiction in Bankruptcy, like much of the 


Lex non scripta, had its origin, no doubt, in expediency, perhaps 
4 
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necessity, resulting from the absence of legislative regulation. The 

wisdom and discretion of the Courts were sometimes necessarily sub- 

stituted for higher authority. Successive precedents, unannulled 
by parliamentary enactments, grew gradually into usages, which, 
consecrated by time, and recognized as useful, now stand recorded 
as law, in the written history of judicial proceedings. 

It has repeatedly been admitted, by high authority, by successive 
Chancellors, and by able men who have attempted to explain its 
foundations, that the Chancellor’s jurisdiction in Bankruptcy is in- 
volved in great obscurity ; and Lord Eldon, in a reported case, said, 
“ There is great confusion in the language of every book relating to 
“ the subject.” 

If the subject was not understood by the great men whose duty 
it was to administer this system of law, nor by those who in formal 
treatises have undertaken to investigate it, it would be worse than 
presumption in me, or in any of us here, to pretend to comprehend 
or to elucidate it. 

It seems most probable that, by reason of the numerous defects, 
inseparable perhaps from so complicated a system, and the many 
difficulties constantly arising in the execution of these statutes, which 
could not easily be foreseen, nor readily remedied by legislative 
provisions, it was perceived, at an early day, to be necessary, in or- 
der to effectuate the saltuary purposes of the law, that an ample au- 
thority should somewhere be exercised to direct and control all the 
proceedings in Bankrupt cases. It is obvious, from the reports of 
early cases, that much practical evil resulted from the ignorance, 
perverseness or dishonesty of Commissioners and Assignees; and 
that Creditors and Bankrupts were exposed to abuses, which tend- 

‘ed to defeat the benign objects of the legislature. It is perceptible, 
I think, in the imperfect accounts we have, of the rise and growth 
of the Chancellor’s jurisdiction, that these evils, manifested by re- 
peated applications to the King’s Courts for relief, produced not on- 
ly a general acquiescence in the limited jurisdiction he there exer- 
cised, but also a general solicitude on the part of the bench, the bar, 
and the commercial part of the community, that he would adopt a 
liberal construction of the statutes, and extend his jurisdiction, so 
as to repress the evils complained pf, and advance the relief and 
the remedies contemplated by the Acts. 

Justified by the peculiar expediency of the measure, and sup- 
ported by public sentiment, the great seal has, in progress of time, 
erected a splendid superstructure, upon a foundation which to us 
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may seem perhaps unable to sustain it. Extrinsic aid, however, 
has upheld it; time has cemented the fabric, and all its parts have 
at length become firmly established. They are established no 
doubt in wisdom, and afford a refuge and a resting place to the vic- 
tims of adversity, a sanctuary to which the poor in spirit and in for- 
tune, may fly from the hardy avarice and disciplined rapacity of re- 
lentless creditors. 

Without attempting to elucidate further, the mysteries in which 
this subject is confessedly involved, or to develope more at length 
the rise and gradual progress of this jurisdiction, I shall proceed 
to examine the provisions in the English Bankrupt Acts from which, 
it is supposed to be derived, and the extent in which it is at present 
maintained, and exercised in practice. It will be necessary, then, 
to compare the British Acts with the Acts of Congress of 1800, 
with a view to determine, if possible, what portion of the Chancel-. 
lor’s jurisdiction was intended to be vested in the District Judge, or 
what extent of authority, upon the usual principles of construction, 
may fairly be derived from the express provisions of the statute. 

Although the statute of 34 and 35 Henry the 8th, is universally 
considered as the first English Bankrupt Act, yet the germ of the 
system is, I think, to be found in a statute so far back as the reign 
of Edward the 3d. It was confined in its operation to the Lom- 
bards, a description of foreigners, who were in the habit of settling 
temporarily in England, contracting debts, and then absconding. 
Perhaps, however, the general principle on which it is founded, 
may be traced to a source still more remote and venerable; to the 
civil law, which, upon the application of creditors, most wisely con- 
stituted a guardian to superintend and control both the person and 
property of a prodigal. It was deemed an offence against the 
moral rectitude of the government, to squander property obtained 
from others, and to the value of which they were entitled. So the 
statute of Henry the 8th, considered as criminal offenders, those 
‘who craftily obtained into their hands great substance of other 
men’s goods, and fled to foreign parts, or kept their houses,’ and 
conferred authority upon the high officers of the Kings Court and 
Council, “ to take order as well with the bodies of such offenders,’? 
as their property. 

This is certainly the first statute that operated upon British sub- 
jects, and was applicable alike to all persons, without regard to their 
occupations. ‘The Lord Chancellor, the Lord Treasurer, and other 
high functionaries which it enumerates, were themselves required te 
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execute the powers, and perform the duties, which the Lord Chan- 
cellor has since been authorized to delegate to others. This 
statute was distinguished by three main features, which have all 
been established. First, it considered and treated the Bankrupt as 
acriminal. 2ndly, it was not confined to any particular description 
of persons, but was applicable to every debtor, who had fled the 
realm, or kept his house: and 3dly, the Lord Chancellor, Lord 
Treasurer, &c. were themselves constituted what we now Call com- 
missioners. 

From this statute, the Chancellor derived no peculiar power or 
jurisdiction whatever. It remained unmodified for 28 years, when 
the 13th Elizabeth, chap. 7, was passed, which changed the whole 
system. This obviously considers the Bankrupt rather as an un- 
fortunate trader, than a criminal offender. Its operation is con- 
fined to merchants and traders. The Lord Chancellor is authorized 
to delegate by commission under the great seal, to persons of his 
own selection, the powers previously vested only in the Lords. 

By the ninth section, he has authority to punish for concealing, 
or aiding to conceal, the person of the Bankrupt. 

This is all the direct and exclusive authority granted by this act 
to the Chancellor. The power given to appoint commissioners, 
presents, to be sure, an important and interesting modification of 
the system, as it discloses the early and remote source from which 
is derived the present ample jurisdiction of the great seal. 

It is worthy of remark, that the three next statutes, to wit, 1 James 
1. 21 James 1.; and 13 and 14, Char. 2d, passed at intervals that 
embrace a period of 135 years, that is, from 1570 to 1705, never men- 
tion the Lord Chancellor, nor convey to him any additional power, 

During this period, the jurisdiction in Bankruptcy rested entirely 
on the 13th Elizabeth; and the right to advise the commissioners 
in the execution of their duties, was exercised in common with all 
the King’s Courts: or, at least, the authority of the Chancellor, as 
now supposed to be conveyed by the 2d section of 13 Eliz. was not 
at that time recognized as exclusive.—In cases referred to by Chris- 
tian, we see, that in 1583, 1602, and 1619, the assistance and 
advice of the Court of Common Pleas were asked and given. 

The first recorded application to the Chancellor, is stated to have 
been made in 1676, more than a century after he was invested with 
the power of appointing the commissioners.—It was made to obtain 
an order to the commissioners to admit a debt which they had dis~ 
allowed. | 
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The Chancellor at first expressed a repugnance to interfere, but 
finally directed its admission ; and the right to order a debt to be al- 
lowed or expunged, is now said to be the most efficient and exten- 
sive part of his jurisdiction. 

But to proceed with the provisions of the statutes, which directly 
confer jurisdiction upon the Chancellor; for that at the present is 
my only object. 

The 4th and 5th Ann, chap. 17, introduced many important 
changes in the systema as it then existed, but conveyed little new 
power to the Chancellor. 

The 2d section authorizes him to enlarge the time for the Bank- 
rupt’s surrender, and is the only provision connected with this 
branch of my inquiry. 

This was, however, an important statute in other respects. It is 
expired, but its most material and useful provisions will be found in 
5 Geo. 2. 

The 5 Ann, chap. 2, is worthy of attention, for having first au- 
thorized and directed the choice of provisional assignees, by com- 
missioners, and of general assignees, by the creditors. 

The Chancellor derived no direct concession of authority either 
from this statute, which is expired, nor from the 10th of the same 
reign. 

The 5 Geo. 1 chap. 24, was the next statute on the subject of 
Bankruptcy. Itis expired, but it was an important act. It incor- 
porated all the improvements of antecedent statutes, and introduced 
much new matter. 

The 24th sec. gives the Chancellor power to remove the as- 
signees, and vacate the assignment. 

These are two copious sources of jurisdiction. They were trans-, 
ferred verbatim to 5 Geo. 2d. 

The 7 Geo. 1, contains nothing relevant to this inquiry. 

We come next to 5 Geo. 2, chap. 30. This is the most operating 
and comprehensive of the existing statutes. It comprehends 
the most useful provisions of the expired statutes of Ann and 
George the 1st, and in several instances modified the laws then in 
force. It had become necessary, by the expiration of the 5 George 
1; which threw the system and the proceedings instituted under it 
mto great confusion. 

It is long and minute in its details, and I shall only refer to such 
parts of it as relate to the power of the Chancellor. The third sec- 
tion authorizes him to enlarge the time for the Bankrupt to surren- 
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der, and is taken from a corresponding provision in 5 Ann, trans- 
ferred to 5 Geo. 1. 

The 10th, requires the Chancellor’s confirmation of the certificate 
ef the Bankrupt’s conformity. Itis taken from 5th Geo. 1. chap. 
24,5. 16. | 

By the 23d section, the petitioning creditor must give bond to the 
Chancellor to prove his debt, and the Act of Bankruptcy. 

The 24th section repeats from the 26th sec. of 5. Geo. 1. chap. 
24, the authority to supersede the commission. 

The 31st, gives authority to remove the assignees, and is taken 
from the 24th sec. of 5 Geo. 1. chap. 24. 

By the 36th sec. the Chancellor may discharge the Bankrupt 
when committed by the commissioners. 

The 41st, gives him power to direct the proceedings to be record- 
ed, and appoint a Secretary. It is taken from 30th sec. 5 Geo. 1. 
Chap. 24. 

Several other statutes were passed during the reign of Geo. 2d, 
and many in that of Geo. 3d, altering or amending the Bankrupt 
Acts of England and Ireland. But I have found nothing in them 
enlarging the Chancellor’s power or jurisdiction, except,the 12th 
section of 49 Geo. 3. chap. 121. 

This authorizes the Chancellor to order the payment of dividends 
by the assignees, instead of leaving the creditors to their actions 
against them. 

This provision is closely connected with the question before me, 
and will presently be made the subject of more particular remark. 

From this analysis of the British Bankrupt Acts, it will be seen 
that the direct and express authority of the Chancellor in Bank- 
ruptcy, depends upon a few general provisions. ‘They are certain- 
ly very comprehensive in their terms. ‘They reach overa wide field 
of jurisdiction, and, upon common law rules of construction, convey 
much incidental power. The authority expressly delegated is— 

1st. To appoint the commissioners. 

2d. To supersede the commission. 

3d. To enlarge the time for the Bankrupt’s surrender. 

4th. To punish for concealing him. 

5th. To remove the assignees and appoint others. 

6th. To order them to pay dividends. 

In virtue of these enumerated delegations of power, the whole 
administration of a Bankrupt’s effects is now said to be vested in 
the Chancellor, although this administration is given immediately 
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by the Legislature to the commissioners : yet the Chancellor, as is 
now conceded, in virtue of his power to appoint and to remove, to 
create and to annihilate these offices, possesses the authority to con- 
trol and direct them in all their acts, and thus effectually to exer- 
cise the whole jurisdiction. It would be very difficult, and not ne- 
cessary to enumerate the very various instances, in which his juris- 
diction is said to be derived, from his superintending authority over 
the commissioners. No case can now be suggested, in which he 
would not interfere to direct and control the commissioners, and 
all others through whose agency the commission which he issues is 
to be executed. An appeal lies to him from all their decisions, and 
all their proceedings are subject to his revision. 2 Mad. v. 2, 452. 

The commissioners are said to have only an authority, not a ju- 
risdiction. That is vested in the great seal. Ld. Ray. 580. They 
are called Assistant Judges, given to the Chancellor to enable him 
to execute the Bankrupt laws. His control over them is continual. 
2 Mad. 452. I am supported too in stating the extent of this juris- 
diction by both Cook and Cooper, and especially Christian, on 
whom I have chiefly relied. 

This view of the subject is also confirmed by various cases in the 
two Veseys, Atkyns, &c. 

Lord Hardwick has contributed much to the extension and firm 
establishment of the Chancellor’s authority in Bankrupt cases. 

He took a very large principle as to the jurisdiction in Bankrupt- 
cy. He thought that the Legislature having committed that juris- 
diction to the Lord Chancellor, he nad, when he exercised it, all the 
authority he possessed, when sitting in the Court of Chancery. 
Exparte Cawkwell, 19 Vesey, 233. 1 Rose, 313. 

The reasoning by which this construction of the statutes, and 
this jurisdiction, is maintained, I shall not undertake to examine 
farther. 

I have sought only to ascertain the eatent of it, and the manner 
in which it is exercised. The extent of it is, I think, sufficiently 
apparent. 

The jurisdiction is not in the Court of Chancery, but in the indi- 
vidual who holds the great seal. 2 Chris. 214, 15. 6 Vesey, 781. 

It is exercised summarily upon petition always, unless the Chan- 
cellor in his discretion thinks proper to direct a Bill to be filed, 
with a view toa more solemn and formal investigation of a difficult 
question, as where property is sought to be divested, or to ascertain 
whether a disputed debt is due. Ch. V. 2. 220, 225. 
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There is no appeal from the Chancellor’s judgment in Bankrupt- 
cy; and for this reason too, he sometimes gives the party leave “ to 
bring an action, or to try the question by an issue, that it may be 
decided by the courts of law and carried up.” Or “if it is an 
equitable question of importance, he gives leave to file a Bill, that 
it may be carried to the House of Lords.” 2 Chr. 232. 2 Vesey & 
Beam. 215. 

But in every case he can give, the same relief upon a petition as 
upon a Bill filed. 1 Atkins, 76. 

His order upon a petition in Bankruptcy operates as effectually 
as upon a Bill filed. Haven vs. Herbert. 2 Vesey, St. 327. Mad. 
1. 131. 

It is now proper to refer to the Act of Congress, to ascertain 
whether its provisions, upon the principles of construction adopt- 
ed in England, convey to the District Judge the same jurisdiction, 
as is exercised by the Chancellor over this branch of the Bankrupt 
system. 

Without looking into the minor details of the Act, it will be 
enough to show, that although it does not contain the provisions in 
the late Acts of Parliament, which give to the Chancellor direct 
authority over the assignees, yet it contains those precisely upon 
which the general jurisdiction in Bankruptcy is maintained. 

By the second section, the District Judge is authorized to ap- 
point the commissioners. It adopts, with only the necessary and 
proper variations, the words of 2d sec. of 13 Eliz. 

By the third section, he is authorized to supersede the commis- 
sion, in cases there specified. | 

Under the 19th, he may enlarge the time for the Bankrupt to 
surrender. 

The 28th authorizes him to issue a new commission where the 
Bankrupt has given a preference under the first. 

Under the 36th, he grants the certificate of the Bankrupt’s dis- 
charge. 

Under the 47th, he establishes the compensation to the commis- 
sioners. 

The 51st directs the proceedings to be filed in the office of the 
Clerk of the District Court. 

The 52d directs the Judge in his discretion to grant a trial by 
jury in certain cases. 

Among these will readily be recognized, all the great provisions 
of the British Acts upon which rests the Chancellor’s general au- 
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thority, and the same course of reasoning which confers that upon 
him, must sustain the jurisdiction of the District Judge. 

The jurisdiction is also personal here. It is not in the District 
Court, but in the individual who happens to hold the office of Dis- 
trict Judge. 

For this reason, there can be no appeal from his decision im 
Bankruptcy. Judge Cooper in his treatise presumes there is, but 
he is obviously mistaken. 

If the decisions in Bankruptcy be not decisions or decrees of the 
District Court, they cannot be the subjects of appeal, under the 
“ Act to establish the Judicial Courts of the United States.” There 
is no appeal provided for in the act, which confers the jurisdiction, 
nor in any subsequent law. It therefore cannot and does not exist. 

From this summary view of the general jurisdiction in Bankrupt- 
ey, as derived from the comprehensive provisions of both the Brit- 
ish and American Acts, I shall proceed to examine the authority 
of the Chancellor there, and the District Judge here, over the as- 
signees. 

{In many cases, for many purposes, and to a certain extent, the 
great seal has always exercised jurisdiction over the assignees, as 
incident to its general authority, and as necessarily flowing from its 
right to superintend the acts done in virtue of the commission it 
issued. Its right in other instances to control and coerce the as- 
signees, is expressly conferred by statute. 

Assignees originally formed no part of the machinery, by which 
this system was put in operation. In the time of the Lords, as 
they are called, as well as for the time subsequent to the 13th Eliz. 
the commissioners themselves collected the estate, and distributed 
the dividends. 

The 2d sec. of the 13 Eliz. chap. 7, gave the commissioner 
power to dispose of the bankrupt’s lands, goods and chattels, upon 
which a great doubt arose whether this embraced debts due or to be 
due to the bankrupt. This historical fact explains the preamble 
to the 13th sec. of the next statute, that of James 1. chap. 15, 
which gives the commissioners the power to grant and assign, or 
otherwise to order and dispose all or any of the debts due or to be 
due, to and for the benefit of the said bankrupt. 

Under this statute, it soon became the practice to assign all the 
debts as a matter of convenience to one person, in trust for himself 
and the rest of the creditors; and this assignee was of course cho- 
sen by the commissioners alone. 
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This practice continued for a century, and rested solely on the 
authority of the statute of James. These assignees were styled 
the assignees of the commissioners. 

This mode of managing the estate was found useful and conve- 
nient; and in 5 Ann, chap. 22, sec. 4, general assignees of the bank- 
rupt’s estate were directed to be chosen by the creditors. ‘The next 
section (5) authorizes the temporary or provisional assignee of the 
commissioners, 

These provisions have been transferred from one statute to an- 
other, not materially altered, and nowstands in force in 5 George 
2d, and in our Act of 1800. 

It is said in one of the books, (Chit. 1, 315,) that “there is a par- 
ticular mystery thrown over the jurisdiction in Bankruptcy, which 
can only be developed by attention to the historical progress of the 
law.” This branch of it, the authority of the Chancellor over the 
assignees, is certainly involved in some perplexity ; but I have tra- 
ced with some care the means successively employed to obtain from 
the assignees, the funds they had collected. 

Before the statute of James, which first authorized assignments, 
the commissioners who then had the distribution of the estate, were 
liable to an action by each creditor for his dividend. When, in vir- 
tue of that statute, assignments in trust for the creditors were intro- 
duced, the commissioners took a bond from the assignees with proper 
covenants, and if they refused to pay over, they brought suits on 
the bond. 

Thus the practice stood until the 5th Ann, which authorized the 
appointment or choice of general assignees of the bankrupt’s estate. 

Here follows a period of 12 years from 5 Ann, or 1706, to 5 Geo. 
i, or 1718, during which I have not been able to ascertain with 
precision the course pursued against assignees, who refused to pay 
over dividends. I had not within my reach the books reporting the 
cases during that period. 

It is pretty evident, however, that creditors were still obliged to 
resort to suits at law or in equity, to obtain their dividends, and 
that the Chancellor did not interfere summarily to compel them to 
pay over the funds in their hands. 

The 5 Geo. 1. chap. 24, sec. 24, gives the Chancellor much ad- 
ditional powre. 

By that section, he is authorized ‘to vacate the assignment and 
make such order in the premises as he shall think just and reasona- 
ble.” This section was transferred to the 5 Geo. 2. chap. 30, sec. 
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31. There isan inaccuracy, even in Christian, in speaking of the 
ntroduction of this improvement in the Bankrupt System. Chris. 
1,316. Ina note, he states that the Chancellor never exercised a 
summary jurisdiction over assignees, until the 31st section of this 
statute was passed, whereas it was copied verbatim from Geo. 1, 
chap. 24, sec. 24. 

In consequence of this new authority, Lord Hardwicke called 
“ an assignee an officer of the Court,” “an officer of the commis- 
sion,” and held them strictly subject to the direction and control of 
the great seal. 1 Atkins,90. Upon petition, he ordered assignees 
to account and to pay dividends, although creditors might still pro- 
ceed at law, if they preferred that course. 

But the 49 George 3, chap. 121, sec. 12, puts the whole subject 
under the exclusive jurisdiction of the great seal. It declared that 
no action should be brought by a creditor for his dividend, but that 
he should petition the Lord Chancellor, who shall make his order 
for the payment of the dividend and interest, if the case shall re- 
quire it. 

Thus the jurisdiction of the Chancellor has been consummated. 
It now embraces the whole system. It is adequate to every case 
and every emergency, that can arise in the course of its adminis- 
tration. He grants relief and redress to all parties interested in the 
proceedings, the bankrupt as well as the creditor, and that ina sum- 
mary way. 

But these important provisions of 5 Geo. 2. and 49 Geo. 3. form- 
ed no part of our Bankrupt Act. The last was not enacted in Eng- 
land until after our act was repealed; and the other, although in 
part transferred to it, received a fatal modification. The 8th sec- 
tion of the act of Congress, which was intended as a substitute for 
the 31st of 5 Geo. 2, chap. 30, gives the right and thepower to re- 
move the assignees, not to the Judge, but to the creditors, and thus 
frustrates its original object and efficacy. 

The alteration was made, no doubt, without adverting to the im- 
portant effect it was to produce upon the administration of the 
system. 

The Chancellor’s summary jurisdiction over the assignees, com- 
menced only with his power to remove them. It was never exer- 
eised before. 1 Chr. sec. 315. 

And that power is not possessed by the District Judge; he must, 
of course, abstain from the exercise of a jurisdiction, which in Eng- 
land it was supposed to cenfer. 





28 JURISDICTION. 


The jurisdiction here, then, over the assignees, stands upon the 
ground that it did there, prior to the year 1718. 

Before that period, the Chancellor did not proceed against the as- 
signees, in a summary way, to compel them to pay over money ei- 
ther to the creditors or to the bankrupt; but he always held a gen- 
eral inspection over the proceedings, had under the commission 
which he issued. 

It was not only conceded as his right, but believed to be his duty, 
to see that those who in any manner derived their authority under 
it, proceeded in conformity to law; that neither the privileges nor 
powers it conferred were neglected or abused. 

Thus it is said in one of the cases, (1 Burr. 476,) that the Bank- 
rupt Act gives the management of the estate to persons chosen by 
the creditors, but under the direction of the commissioners, and the 
general control of the great seal. 

The creditor and the bankrupt had at all times a right to petition 
the Chancellor, for an investigation of the proceedings under the 
commission; that the one might ascertain, whether any and what 
dividend was due to him, and the other, whether he was entitled to 
asurplus. These examinations were always instituted and conduct- 
ed under the direction of the great seal. They were never com- 
pelled to invoke the aid of other tribunals, to obtain a view of what 
had been done under its authority. 

Thus far it is conceived the power of the District Judge extends. 
He, like the Chancellor in England, grants the commission and ap- 
points the commissioners, and must possess all the power fairly inci- 
dent to this general authority. 

Y would not be understood to use these terms in a vague and in- 
definite sense, but to mean by them the power only which is necessa- 
ry to a due and efficacious exercise of that expressly given. 

It cannot be supposed that the Judge, after having granted the 
commission, was to cast it to the winds, without regard to what was 
done under it; without seeing that the officers whom it called into 
existence, and the person who derived authority from it, executed 
faithfully the statute under which it was issued. 

This is the inquiry and the only proceeding I propose now to in- 
stitute. I propose to inquire whether the commission issued in this 
case has been executed, and how? Whether the estate of the bank- 
rupt has been collected, and how disposed of ? 

If, when the proceedings are fully developed, and the facts fairly 
stated, there shall appear to be a surplus, it will then be time enough 
to consider how the Bankrupt or his representative is to ebtain it. 
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With my present view of the subject, I should decline further in- 
terference; and it may be that here, though not in England, he 
would have to resort to his action at law, or his bill in equity. 

As to the manner in which the inquiry is to be made, | consider 
that to be entirely under the direction of the Judge. He may de 
it in person, or through the agency of others. 

It is said by Lord Hardwicke, in a case in 2 Vesey Sen. 388, that 
the proceedings under commissions of Bankruptcy have been form- 
ed by way of analogy to the proceedings of the Court of Chancery ; 
and wherever an account is to be taken, the Court by its ancient 
constitution is to be aided in taking it by some proper officer. As 
both jurisdictions are there vested in the same person, it is more 
convenient to refer the accounts in bankrupt cases to a master. 
For this reason alone, that officer is always selected. 

Here it may be to the clerk or others, at the direction of the 
Judge. 

I have now proceeded in this investigation, as far as was rendered 
necessary by the case before me. It is evident, I think, by reason 
of omissions and defects in the Bankrupt Act of 1800, that the ju- 
risdiction of the Judge is too limited to administer effectual relief, 
in all cases, to the bankrupt and creditors against the assignees. 
Over the commissioners it appears to be sufficiently ample, and 
upon them I shall make an order, witlf a view to obtain the informa- 
tion sought fer by the petition of the Bankrupt. 

This it seems is the only and the first case in this district, in 
which a proceeding like the present has been instituted, and Iam 
free to admit that it is attended with some difficulties. If the Le- 
gislature should, at any future period, pass another Bankrupt Act, 
it seems to me Important that some adequate provision should be in- 
troduced to establish and define the ultimate jurisdiction in cases of 
this sort: neither the bankrupt nor the creditor should be left at 
any stage of the proceedings, to tedious and doubtful remedies, in 
order to arrest and punish abuses, nor compelled to invoke the aid 
of other tribunals, to effectuate the great objects of the Act. The 
District Judges, if invested with the jurisdiction in the first instance, 
should be clothed wit ample power to control and direct the con- 
duct and proceedings of all persons directly or indirectly acting un- 
der the commission; the assignees should be made accountable to 
them, in every stage of their proceedings, and upon the petition of 
the bankrupt or a creditor, liable to their order for the payment of 
a surplus or dividend in their hands. Proper modifications of the 
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31st sec. of 5 Geo. 2, c. 30, and 12th of 49 Geo. 3, c. 121, seem 
indispensable to a prompt and effectual execution of the system. 

The wise and discreet spirit of all our institutions, would natural- 
ly suggest an appeal from the District Judges, to the Circuit J udges, 
or still farther, if that should be deemed expedient. This would 
be compatible with the well known course, simplicity and order of 
our judicial establishments, and would avoid all interference and 
collision of authority or jurisdiction. 


Upon the delivery of the foregoing opinion, the assignees con- 
formed to the order made by the Judge, and rendered their accounts 
to him, in relation to the bankrupt’s estate. To these accounts, 
Mr. Sands filed sixteen exceptions, and it was decided by the Judge, 
that they were proper exceptions; that a part of them involved 
simple questions of fact, and a part of them questions of law, 
proper for the District Judge to decide; that they fell within his 
exclusive jurisdiction; and, that if the errors, alleged in the ex- 
ceptions, did exist, he should order them to be corrected. That 
questions might arise in the progress of such an investigation as 
then engaged the attention of the Court, which it would be proper 
to refer to a Court of Equity for a solemn and formal decision, might 
well be; and whenever they might arise, he should refer the parties 
to that jurisdiction. But he conceived that the Chancellor in Eng- 
land, sitting in Bankruptcy, as he himself was then sitting, would 
never direct a bill to be filed, to ascertain whether a sum of money 
had been received by the assignees on a certain day, and whether 
they had caused the sum to be credited in their accounts; nor 
would he inquire in that manner, whether the assignees could be- 
eome purchasers of the bankrupt’s estate. 

Legal notice was afterwards given by the Attorney of Comfort 
Sands, that the petitioner in Bankruptcy would proceed, on a cer- 
tain day, to prove the facts set forth in the exceptions, before the 
District Judge, and to hear arguments on the points of law therein 
involved. ‘The bankrupt has not yet proceeded in his proofs, nor 


have his counsel been heard. The whole matter is still pending, 


and in controversy before the District Judge. Many legal questions 
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will probably be argued, which must be new in this country; and 
we shall endeavour to present the opinions of the Judge, upon 
them, at an early day. 

Recently, an application was made to his Honour Judge Living- 
ston, by a bill in equity, to take cognizance of the case, in the Circuit 
Court of the United States, and for his granting an injunction to 
enjoin the Bankrupt and his Attorneys, Counsel, and Solicitors, from 
proceeding farther in the District Court. It was decided by the 
Circuit Judge, that he had no jurisdiction in the matter—there be- 
ing no provision made for the exercise of the jurisdiction of the 
Circuit Court, either by the Bankrupt Law of 1800, or by the Ju- 
diciary Act of 1789, or by any otherlaw. The District Judge was 


therefore left to proceed in accordance with his own opinion. 
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IN THE 


STATE OF NEW-YORK. 
I 


“ The great globe itself, 
Yea, all which it inherits, shall dissolve.” 


W noev ER looks abroad upon creation, must be con- 
vinced that durability is not one of the qualities inherent in the 
things of this world. The restless ocean, the corroding atmosphere, 
the devouring fire, with other elements and agents of destruction, 
all conspire, and with ceaseless and indefatigabie activity, carry on 
the great work of change and decomposition. Such is the state of 
the physical world. The history of mankind, and the experience 
of ages, exhibit abundant proof, that all the institutions of the mor- 
al world are equally subject to the influence of the same great law. 
Kingdoms, empires and republics, have successively flourished and 
passed away: systems of government and systems of religion, 
though matured, strengthened and practiced upon for ages, have 
rolled on, faded, and disappeared in the sweep of time. 

A recent illustration of this great truth, may be contemplated m 
the result of the proceedings of the late Convention of the State 
of New-York. The Constitution of 1775, a monument of the 
wisdom, energy, and patriotism of the intrepid sages of the revolu- 
tion, has, with a breath of the vox populi of 1822, passed away like 
a scroll. 

With respect to the new Constitution, we are not disposed to 
cavil generally at its provisions. We ought to hope for the best, 
and, for the present, to feel some degree of assurance, that the mul- 
tifarious wisdom of so respectable a Convention, must have pro- 
duced something good; and if errors shall have crept into the 
adopted system, charity should induce us to think, that with the best 
intentions, the Convention have only, in some things, attempted too 
much. The changes made by the new Constitution, have in some 
respects materially altered the fabric of the old system. The ap- 
pointment and duration of offices is almost totally changed. The 
powers of the Executive are changed; and whether they are here- 
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afier to be more or less important than formerly, is very questiona- 
ble. But the great leading feature in this instrument, and which 
bears the stamp of its having been generated in the pure spirit of 
democracy, is, that it has opened the door for future changes, re- 
form and innovation, as the wisdom of successive and ever-chan- 
ging legislatures may from time to time direct. 

It is not properly within the scope of our Journal, to canvass 
over all the articles of this new instrument. Our present object 
will, therefore, be confined to remarks upon those points only, 
which relate to the Courts of Law and Equity. 

To give a fair view of the subject, it will be necessary to insert 
the 5th article. } 


ARTICLE FIFTH. 


“Sec. I. The court for the trial of impeachments, and the cor- 
rection of errors, shall consist of the president of the senate, the 
senators, the chancellor, and the justices of the supreme court, or 
the major part of them; but when an impeachment shall be prose- 
cuted against the chancellor, or any justice of the supreme court, 
the person so impeached shall be suspended from exercising his of- 
fice, until his acquittal; and when an appeal from adecree in chan- 
cery shall be heard, the chancellor shall inform the court of the 
reasons of this decree, but shall have no voice in the final sentence ; 
and when a writ of error shall be brought, on a judgment of the 
supreme court, the justices of that court shall assign the reasons 
for their judgment, but shall not have a voice for its affirmance or 
reversal. 

‘“‘ Sec. II. The assembly shall have the power of impeaching all 
civil officers in this State for mal and corrupt conduct in office, and 
for high crimes and misdemeanors : But a majority of all the mem- 
bers elected, shall concur in an impeachment. Before the trial of 
an impeachment, the members of the court shall take an oath or 
affirmation, truly and impartially to try and determine the charge 
in question, according to evidence ; and no person shall be convict- 
ed, without the concurrence of two thirds of the members present. 
Judgment, in cases of impeachment, shall not extend farther than 
the removal from office, and disqualification to hold, and enjoy, 
any office of honour, trust, or profit, under this State; but the par- 
ty convicted shall be liable to indictment, and punishment, accord- 
ing to law. 

“ Sec. III. The chancellor and justices of the supreme court shall 
hold their offices during good behaviour, or until they shall attain 
the age of sixty years. 

“Sec. IV. The supreme court shall consist of a chief justice, and 
two justices, any of whom may hold the court. 

“Sec. V. The State shall be divided, by law, into a convenient 
number of circuits, not less than four, nor exceeding eight, subject to 
alteration, by the legislature, from time to time, as the public good 
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may require ; for each of which, a circuit judge shall be appointed, 
in the same manner, and hold his office by the same tenure, as the 
justices of the supreme court; and who shall possess the powers of 
a justice of the supreme court at chambers, and in the trial of is- 
sues joined in the supreme court; and in courts of oyer and ter- 
miner and gaol delivery. And such equity powers may be vested 
in the said circuit judges, or in the county courts, or in such other 
subordinate courts, as the legislature may by law direct, subject to 
the appellate jurisdiction of the chancellor. 

“Sec. VI. Judges of the county courts, and recorders of cities, 
shall hold their offices for five years, but may be removed by the 
senate, on the recommendation of the governor, for causes to be 
stated in such recommendation. 

“Sec. VII. Neither the chancellor, nor justices of the supreme 
court, nor any circuit judges, shall hold any other office or public 
trust. All votes for any elective office, given by the legislature or 
the people, for the chancellor, or a justice of the supreme court, or 
circuit judge, during his continuance in his judicial office, shall 
be void.” 
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The first, second and third sections, do not vary from the old 
system. 

By the fourth section, the Bench of the Supreme Court is reduced 
from five to three Judges; an economical arrangement, but very 
questionable as to the soundness of the policy. 

By the fifth section, eight Circuit Judges are first to be appoint- 
ed, and additional ones from time to time, as the legislature shall 
direct. ‘This power of creating a permanent salary office in any 
year, may, as occasion requires, be used to gratify the wishes or re- 
ward the merits of a popular favourite, or political friend. Whether 
for good or ill, it at least affords one source of excitement to keep 
alive the still glowing embers of party spirit. 

But the most important, and by many, apprehended to be the 
most dangerous imnovation in the new system, is contained in the 
last clause of this section : 

“ And such equity powers may be vested in the said Circuit 
Judges, or in the County Courts, or in such other subordinate 


Courts, as the legislature may by law direct, subject to the appel- 
late jurisdiction of the Chancellor.” 


By this short, but sweeping clause, full and unlimited powers are 
given to the legislature virtually to abolish the present Court of 
Chancery, and to break down all the ancient landmarks of jurispru- 
dence, existing between the Courts of Law and Equity. Where 
such a power is given, it is not a satisfactory answer to say, that in 
all probability, no future legislature will think of exercising it. 
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If it was not meant to be exercised, it would not be found where 
it is. It was not inserted by accident or inadvertence; the clause 
underwent a full and free discussion, and was urged with warmth by 
those who then possessed the political ascendancy, and who will 
probably continue to possess it, in the next and perhaps several suc- 
ceeding legislatures. We may therefore fairly calculate, that on 
the Ist of January, 1823, will commence an era, in which the 
genius of reform will progress in filling up the bold outlines of the 
picture, sketched by the master hands of the Convention. That 
the next legislature will be less zealous than their great proto- 
types, or less disposed to manifest their wisdom in changing and 
remodelling whatever they touch, may be prayed but not hoped 
for, by the most sanguine idolater of the ancient system. 

The spirit of the times gives fearful warning that our legisla- 
tures evince a growing disposition to act up to the full extent of 
their powers. It is thought by many, that on the subject of the 
Judiciary and Court of Chancery, the current of popular opinion 
sets strongly in favour of the boldest and most extravagant plans of 
reformation. Pains have been taken to create and diffuse prejudices 
against the higher Courts of the State ; and we regret to say that this 
temper was openly manifested on the very floor of the Convention. 
Any prediction, therefore, as to the result of legislative proceed- 
ings on this subject, would probably be wide of the mark, excepting 
only, that out of many plans which may be offered, the one which 
shall go farthest in radical changes of the old system, will be the 
most likely to succeed. This is perhaps indulging in visionary 
fears, and contemplating only the dark side of the picture. We 
hope it may prove so. Butit is time that attention should be awa- 
ked to this important subject ; and those who reflect, will soon find 
that it is not of common import. 

It is the great boast of our country to have adopted forms of gov~ 
ernment adapted to secure the rights of its people in the best pos- 
sible manner. In the advances which we have made, and still hope 
to make, in the perfectability of our republican systems, legisla- 
tive interposition is often indispensable, and on very pressing occa- 
sions, resort must be had to the primary assemblies of the people, 
and the powers of a general Convention must be appealed to. But 
in doing so, it is not necessary that we should retrogade, and in our 
great zeal for amendments, dissolve society into its original elements, 
and commence denovo. Those institutions which have been found- 
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ed in wisdom, and been matured by the experience of ages, ought 
not to be shaken down and levelled to the earth at the suggestion of 
every Visionary reformist. Nor, on the other hand, ought we to be 
so wedded to ancient forms and ancient prejudices, as to turn a deaf 
ear to every plan of amendment. At the present crisis, we ought 
to unite our efforts to restrain the growing spirit of innovation ; we 
ought also to acquiesce cheerfully in the-adoption of such parts of 
the new system, as promise to be beneficial, and endeavour, before 
it is too late, to turn the ampetus of the popular current towards 
other objects, so as to leave unmolested that venerable and statile 
edifice of the law, which is the great citadel of safety for the life, 
liberty, and property, of individuals. 

By this statile edifice of the law, is meant not the Statute Book 
alone, but the great System of the Common Law and of Equity, as 
at present established and administered, in distinct Courts in the 
State of New-York. 

We have hitherto been, and we ought to be, ambitious to carry 
the institutions of our Courts to the highest possible degree of per- 
fection and usefulness. A bold, wise, and independent judiciary is 
the best safe-guard against tyranny and oppression, whether it ap- 
proaches in the form of military outrage, under the mask of politi- 
cal zeal and much patriotism, or breaks out in the intolerant spirit 
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of religious persecution. 
We have witnessed for the last forty years, that under a mild and 
impartial administration of the laws, we wanted no Preztorian 


guards to insure the tranquility of our republics. We have wit- 
nessed, that in those States where the Bench and the Bar are inde- 
pendent, and continue firm to each other in support of the law, 
that the eccentricities of their legislatures, occasionally, under the 
dominion of party zeal and local influences, have produced only 


temporary evils. 

The dangers most to be dreaded in any of our State governments, 
by the intelligent and respectable classes of society, is, when a dis- 
position is manifested by a political majority, to interfere with the 
very constitution of the tribunals of justice, to confound the known 
landmarks of jurisdiction, to impair the veneration attached to the 
higher courts, strip them of their attributes, and throw the decision 
of all cases into the hands of judges, dependent for subsistence 
upon the caprice, and removable from office at the will of the Le- 
gislature and Executive. We find, that through the medium of a 
Convention, a power thus to interfere, has in the State of New-York 
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‘been conferred upon a political majority, to be exercised at their 


discretion; and we cannot wonder that it has excited a degree of 
alarm among the learned and experienced men of her sister States. 
ft is by such means only, that the independence of the higher Courts 
could have been assailed with success, and by such means finally 
prostrated. Itis by such means, that the Judges of these Courts 
can and will, in a short time, be rendered subservient to the willof 
the political leaders, or rather the poltical tyrants of a party. 

In the system contemplated by the new Constitution, the powers 
of the Court of Chancery are to be distributed and conferred upon 
the eight Circuit Judges, and the other inferior jurisdictions—that 
is, the County Courts of Common Pleas, and the Courts of Justices 
of the Peace. 

Those Circuit Judges are, by the clause above quoted, to hold 
their offices during good behaviour; but by the 13th section of the 
ist article of this new Constitution, all officers who hold during good 
behaviour, are removable upon a joint resolution of two thirds of 
both houses of the legislature. The tenure of office, therefore, of 
the Chancellor, the Judges of the Supreme Court, and of these 
Circuit Judges, is far from being independent of the influence of 
the political majority. To obtain their offices, they must be obli- 
ged, from time to time, te make their peace with the popular tools 
of the day. The County Court Judges have a tenure of office of 
only five years, removable by the Governor and Senate. And the 
Justices of the Peace are appointed in a very novel manner, for 
four years, removabie by the County Courts, upon cause shown. 
Here then are the foundations laid for destroying, more or less, the 
independence of the judicial tribunals in every department. But 
all animadversions now, as to the tenure of office, are idle, since 
the Constitution has settled that question. 

We will now recur to the Court of Chancery, and its projected 
reform. 

Its powers are to be distributed to eight Circuit Judges, who will 
be eight Vice Chancellors ;_ to fifty-two County Courts—making 
fifty-two more distinct Courts of Chancery ; and to fifteen hundred 
Justices’ Courts, with such limitations as the legislature may direct. 
The Chancellor himself, like an, isolated god of the Bramins, is 
only to be approached upon appeals, from the primary tribunals. 

To the creation of such a multitude of Equity Forums, there 
are some obvious objections. 
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First.—A probable want of conformity in their decisions, an un- 
certainty as to principles and maxims, and a distracting variety in 
the practice of the different Courts. 

Secondly.—Blending the powers of the Courts of Law and Equity 
in the same tribunals. 

Thirdly.—T he want of independence in the Judges: (this objec- 
tion has been before noticed and disposed of.) 

Fourthly.—Last, not least, the want of legal or any other learn- 
ing in those who will of necessity preside in a majority of those 
tribunals. 


In the philosophy of jurisprudence, the elementary writers of 


the last century have always considered certainty in principles, and 
uniformity of decision, among the great desideratums. ‘The deep- 
read lawyers of the wool-sack, of the King’s Bench, and of the 
Common Pleas of England, have reiterated this doctrine for hun- 
dreds of years. In the United States, the Chancellors and Judges 
of the Superior Courts are daily fortifying it with the sanction of 
their assent. To accomplish this object, to fix the great land- 
mark of decision, to establish principles, to adopt maxims, and set- 
tle the boundaries of discretion in tribunals of justice, the labour of 
centuries has been bestowed. The concentrated wisdom of age 
after age, as it emanated from the improved intellect, the ripened 
experience, and solid learning of the great sages of the law in both 
eountries, have been coliected and treasured up with unremitted care 
and industry. ‘These accumulated decisions, so various, so intri- 
cate, so subtile, so ingeniously discussed, and so ably adjudicated, 
are what now constitute the great body of the Common Law, and 
of Equity. This is that imposing mass of law, to be found in those 
ponderous reporters which bend the shelves of a lawyer’s library : 
this is the great treasury, the overflowing store-house, the exhaust- 
less mine of legal knowledge, from which every thing important to 
the decision of a cause must be drawn, and up to which, as toa 
fountain-head, every principle must be traced, to prove that it is not 
of spurious origin. ‘The numerous digests, abridgments, com- 
mentaries, lectures, and elementary treatises, which swell the im- 
mense catalogue, and through which a lawyer is doomed, from in- 
fancy to old age, to wade and struggle, are only the auxiliary for- 
ces of the main body. Twenty years of patience, perseverance, 
and unremitting industry, connected with a successful practice, is 
but a short probation, to qualify the best talents and most enterpri- 
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zing genius, for the dignified and responsible station of a Chancel- 
lor or Chief Justice. 

From the hundreds, nay, thousands of young men, issuing from 
the grammar schools and colleges, who plunge into a lawyer’s of- 
fice, flushed with vanity and elated with hope—who revel in golden 
dreams of future eminence, and fancy themselves the successors of 
the Erskines, the Pinckneys, or the Emmets of the age; how few 
there are, whose plodding industry, abstemious self-denial, and per- 
severing zeal, can nobly triumph over the drudgery of the clerkship 
preparatory to their admission to the bar! How fewer still are 
there, who, with exalted genius, can stoop to exercise that discour- 
aging industry, so necessary in the acquisition of a competent 
knowledge of the law, to entitle them to the character of a respect- 
able counsel! Of attorneys and solicitors, we have enough ; of pet- 
tifogers, we have floods on floods; of counsel, admitted to the bar, 
they are thick as the leaves of the Val ombrosa; but of counsel, 
high and distinguished—of counsel, to whose keeping men may 
with security entrust their character and lives, in whose opinions 
there is safety, in whose exertions there is protection and victory— 
of such, the number in any country is small indeed; and yet it is 
from such materials only, that great and accomplished Chancellors 
and Judges can be made. 

It is a common opinion, that decisions in equity, are decisions ac- 
cording to common sense, putting law out of the question: that the 
decree is the opinion of the Chancellor upon the justice of the case, 
without any control from previous decisions of other Chancellors, 
or from precedents, or any other source of authority than his own 
judgment. ‘This common opinion is a common error. The doc- 
trines of the Court of Chancery in the State of New-York, as ad- 
ministered by Chancellor Kent and his predecessors, have been es- 
tablished upon solid and fixed principles of decision: the Chan- 
cellor holding himself to be as rigidly governed by previous decis- 
ions, as any judge of a court of common law. 

Now, whether this great principle of adhering to authorities is 
right or wrong, has not been determined by the New-York Conven- 
tion; they have adopted the system of Equity in the State, as they 
found it, and the reformation goes, not to alter the principles of de- 
cision, but to place the deciding power in other and in inferior hands. 
We are all wise enough to perceive, that a judge, if he undertakes 
to decide upon fixed principles, and to be governed by settled de- 
aisions, must first have read aud studied long and patiently, so as to 
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know what those principles and those decisions are. A man whe 
has only learnt to turn a tune by whistling, will make very bad mu- 
sic upon the best German flute or Cremona fiddle: yet such a man 
would be quite as much in his proper place, as leader of an Italian 


_ opera, as most of our County Court Judges will be, when presiding 


ina Court of Equity. We say nothing of the musical powers or 
equity learning of a Justice of the Peace. 

If, by any legerdemain, or mystical inspiration, the inferior tribu- 
nals should possess, as certainly they ought, something like the 
shadow of the learning and skill of the present Chancellor, they 
may then go on to decide cases in equity, something upon the shad- 
ow of the same principles as heretofore. If it should, however, 
happen, that when the great seal is presented to the thousand and 
one Chancellors, the Vis Sigil/i should not have the effects of a 
touch with a coai from the altar, on the lips of these Tsaiahs—we 
shall then see all the doctrines of the Courts of Equity scattered to 
their original elements, and the confusion of Babel will be heard in 


the bar-room forum of every little wool-sack justice in every town 


and village of the great State. 

The next objection ts, blending the powers of the Courts of Law 
and Equity, in the same tribunals. On this point, whatever may 
be thought by men who are not lawyers, it is of great importance 
to keep the Courts of Law and Equity distinct from each other. 
There is as much difference in their great leading features, as be- 
tween the sea and land service, in the art of war. Yet we know 
that a great proportion of those legislators, who are elected by pop- 
ular favour, think, that whoever is competent to enact a law, is most 
competent to judge of it afterwards; and as they find it difficult to 
comprehend that there can be any solid distinction between the 
principles of law and equity, they say it would be far more conve- 
nient and less expensive to suitors, to apply to a court which has all 
the powers of giving relief; that a judge who is competent to ad- 
minister the common law, must, of course, if that law should fail 
to do complete justice, be competent also to add a quantum sufficit 
of equity. 

With this and other reasons, equally cogent and plausible, a 
great proportion of our political men, of all parties, have satisfied 
themselves that this high Court of Chancery is not only expensive 
and tedious, but very aristocratic; that equity is nothing but com- 
mon sense; and that every Judge, with common talents and com- 
mon honesty, is competent to administer it. This will do for the 
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gircle of a Justice’s Court; but in the ear of those who have ever 
embarked on the great ocean of Chancery Jurisdiction, it sounds 
like the pratings of a fresh-water mariner, giving directions to a 
great captain who has sailed round the world. 

To write for the purpose of convincing learned judges and sound 
lawyers on this’ subject, would be a work of supererogation. Eve- 
ry person who has studied the law, and been conversant with the 
practice of courts, well knows, that the most powerful mind with the 
greatest industry is not more than competent to fill the seat of a 
Judge of the Common Law, or that of a Chancellor. Either sys- 
tem branches out into such varieties, is involved in so many per- 
plexing and subtle niceties, that it requires all the exertions of a life 
well bestowed to fulfil the duties of either department. The la- 
bours of a great Judge, or great Chancellor, of one who commands 
the respect and gratitude of the age in which he lives, are among 
the most severe and arduous which fall to the lot of any human 
being. 

It is true, there may be Judges and Chancellors created by the 


power of the great-seal; but unhappily the Vis Sigilli cannot con-" 


fer at the same time, learning, talents, industry, and integrity ! La- 
bour, study, deep thinking, much reading, great emulation, and a 
life spent in courts, are all requisite to their acquirement. If great 
minds, thus prepared, are not competent to fill more than one of 
these stations, what must be our condition when the powers of both 
courts are to be exercised by eight Circuit Judges, the Judges of 
County Courts, and Justices of the Peace? Are such the men who, 
by the new system, are hereafter to decide upon the rights and 
property of others, to unlimited amounts ? men whose avocations 
in life have never fitted them to discriminate between the great 
leading principles of Law and Equity; who never have, and never 
will, and never can, understand them; who were never familiar, 
even as Clerks, with the details of business, or conversant in the in- 
tricacy and perplexity with which questions, that properly come 
within the Chancery Jurisdiction, are usually involved. Lame in 
its proceedings, equivocal in its justice, and harrassing to its suitors, 
must be that Court, which, reposing with security in its profound ig- 
norance, or without confidence in itself, is obliged to have recourse 
to the Bar for instruction, not only as to its forms and its practice, 
but also as to the extent of its jurisdiction, and the very principles 
of its decisions. Let us imagine a number of such Courts distribu- 
ted over this great State, a Chancellor in every county and in every 
7 
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village! The substitution of such tribunals for the present Court 
of Chancery, will appear to the world like the work of barbarians 
demolishing a splendid palace, in order to build themselves huts 
with the ruins. 

As tothe fourth and last objection, we consider it as a conceded 
point, a circumstance of universal notoriety, viz. thafin the inferior 
tribunals, thus constituted, there will be an absence of legal and 
every other kind of learning. Such a Court will exactly answer 
the purposes of those suit-hunting constables and busy pettifog- 
gers that now haunt the purlieus of the Justices’ Courts of Com- 
mon Law, and who are all of them very acute in the niceties of the 
ten pound act. By some grave politicians, the doctrine is seriously 
urged, that ina republican government, great talents are danger- 
ous, and that honest, well-meaning men, taken from the middle 
ranks, are the only persons to be entrusted with office ; that in re- 
modelling the Courts, it was seriously intended to open the door to 
mediocrity: that this would of course be followed by a reduction 
of salaries, a more general rotation of office, and the favours of 
government be more universally distributed : that hitherto, per- 
sons bred to the law have engrossed all the important judicial of- 
fices—a circumstance which has justly excited an hostility against 
gentlemen of the bar, and caused them to be considered an odious 
aristocracy: that as all classes of society are affected by the ad- 
ministration of justice, so also, the offices which relate to it should 
be open to the admission of persons of all professions and descrip- 
tions. ‘To suggestions such as these, no answer can now be given; 
they are among the popular notions of reform, which must have 
their full tide of experiment; of which we have only seen the ap- 
proaches, but have yet to witness and feel the effects of its over- 
whelming inundation. 

Another bold, if not a hazardous measure, adopted by the Con- 


vention, is the removal of all persons from office on the Ist day of 


January next, comprehending in this sweeping clause, the removal 
of the Chancellor and Judges of the Supreme Court from situations 
guaranteed to them by the former Constitution until sixty years 
of age. How far the good faith of the republic has been violated 
by this measure, we shal! not discuss. The people have sanctioned 
it, and it is useless to talk of rights and guarantees, when there 
is no competent power to enforce them. The consequence of the 
measure, not only as a precedent for similar acts in future conven- 
tions, but in its influence upon the character of the State, and the 
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future usefulnesss of its institutions, are questions, which may, at 
no distant date, awaken the attention of its citizens. 

Since the period of the revolution, the labours of the Chancel- 
lors and Judges of the Supreme Court of New-York, have furnish- 
ed materials for nearly thirty volumes of reported cases. Those 
reports already rival, in point of excellence, the best compilations 
of asimilar kind, which have appeared in any country on earth. 
The decisions of judicial tribunals under the superintendence of 
great and learned men, are the richest legacy which a nation can 
bequeath to posterity. They form a durable monument of its wis- 
dom, its justice, and the happiness of its people. The conquer- 
ors of Europe may rob the Erernat Crry of its pictures, its stat- 
uary, and its monuments of art; its palaces and triumphal arch- 
es may moulder to ruin; but the treasures upon which each suc- 
ceeding century stamps anew value, those in which the whole 
of the civilized earth have participated, are the writings of its 
poets, its historians and philosophers. And pre-eminent above 
all these in point of utility, stand the records of its jurisprudence, 
collected and condensed in the codes of the Civil Law. 

The decisions of the Courts of New-York are known and re- 
spected on the other side of the Atlantic. ‘They are recognized 
and quoted at home and abroad, not only on points of the domes- 
tic concerns of the Common Law, but of the great and fundamen- 
tal policy of the Law of Nations. They already form an impor- 
tant link in that great chain of Civil and General Jurisprudence, 
which, far better than the ephemeral treatises of the present age, 
may one day be the basis of a durable and universal peace in the 
civilized world. ‘The great men, whose exertions have thus aided 
to build up the reputation of the State, are, it is feared, doomed to 
be swept away, and removed from office by the operation of the 
new Constitution. This event, when it takes place, we'may all 
have cause to deplore. In addition to the temporary inconve- 
niences which the State itself may feel, in the administration of its 
laws, by men of less talents and experience, it will speak an awful 
lesson to the present and to future times. For it will proclaim to 
the world, that whatever may be the boast of republican systems 
and republican institutions, they may too often carry a consuming 
fire in their own bosoms which is ever in activity, working their 
own destruction: that neither integrity, talents, perseverance, or 
upright conduct, all combined, are proof against the fiery spirit of 
political intolerance : and that those who devote their lives to the 
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service of the State, in its most arduous and most responsible em- 
ployments, are liable, without warning, to be turned off to indi- 
gence and neglect, and sacrificed in the general wreck occasioned 
by the movement of the waters of constitutional reform and popu- 
lar innovation. 

We might now proceed to cite the opinion of distinguished men 
and learned justices on this important subject. But cui bono ? 

They whom it is of most consequence to enlighten and convince, 
will hardly condescend to read what is written, or, if they do read, 
will probably reject it all as containing heresies against the ever 
improving spirit of genuine republicanism. 

Yet, if authority is wanting to enforce our positions, and if any 
fee] curious and interested in the inquiry, and really wish for in- 
formation, let them look into Lord Hale’s celebrated treatise touch- 
ing the amendment or alteration of laws. ‘The following is a short 
extract from it. 


“Tt is most certain, that time and long experience is much 
more ingenious, subtle, and judicious, than all the wisest and 
acute wits in the world co-existing can be. It discovers such a 
variety of emergencies and cases that no man would otherwise 
have imagined ; such inconveniences also, and on the other side, in 
every thing that is new, or at least in most things relating to laws, 
there are thousands of new occurrences, and entanglements, and 
coincidences, and complications, that could not possibly be at first 
foreseen. And the reason is apparent, because laws concern such 
multitudes, and those of various dispositions, passions, wits, inter- 
ests and concerns, that it is not possible for any human foresight to 
discover at once, or to provide expedients against, in the first con- 
stitution of alaw. Now the law that hath abidden the test of time, 
hath met with most of these varieties and complications, and ex- 
perience hath in all that process of time discovered these complica- 
tions and emergencies, and so has applied suitable remedies and 
cures. So that in truth, ancient laws especially, that have a com- 
mon concern, are not the issues of the prudence of this or that 
Council or Senate, but they are the productions of various experi- 
ences and applications of the wisest thing in the inferior world, viz. 
time ; which, as it discovers day after day new inconveniencies, so it 
doth successively apply new remedies ; and indeed it is a kind of 
aggregation of the disceveries, results and applications of ages and 
events; so that it is a very great adventure to go about to alter it 
without very great necessity, under the greatest demonstration of 
safety and convenience imaginable.” 


Judge Brackenridge, of Pennsylvania, a sound republican, in a 
book entitled the Law Miscellanies, has collected in a chapter en- 
titled, on the Stare Decisis, many interesting cases from the Eng- 
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lish books, which exhibit in the strongest manner the necessity of 
adhering to previous decisions, and the great delicacy of the Eng- 
lish Judges in interfering with the doctrines of adjudged cases. 
Speaking in the following chapter, of those who have ventur- 
ed to disturb some of the adjudged cases, he says: 


“TJ will admit, that it is only one who has traversed all space of 
legal science ; or, inthe pithy language of the great Bacon, have 
obtained the vantage ground of science, that can venture such a 
leap, or in fact ought to venture it. They will break their necks, 
if without such just confidence in themselves, founded upon the ac- 
tual fact of reading and reflection, and great origial judgment, 
they attempt it. But where such a mind happens to be at the 
head of the highest court, little interposition of the legislature, or at 
least much less, will be required in matters that respect a reform of 
the law. Will any man say that the Legislature of England could 
in many years, have given such a spring to the dictates of common 
sense and such reason as some Judges have given in the course of a 
short sitting upon the bench? The legislature can act only by 
detail, and in particulars, whereas the able Judge can remove at 
once, or alter, what was originally faulty, or what has become dis- 
proportioned in the building. But no one but a skilful architect, 
and one who can have the whole edifice in his mind, with its pro- 
portions, ought to be suffered to attempt this.” 


In page 103 there is this remark : 


“ But there are always ingenious men who will wish to try their 
hands at making a constitution, and the passion of constitution- 
making will not be satisfied with one essay. Hence it is, that no 
constitution will be lasting ; and there is such ae thing asa habit 
of instability. A bone that is often out of joint, is not easily retain- 
ed in the socket.” 


We recommend the Law Miscellanies for much other valuable 
matter which they contain. 

We refer ourselves also to an article in the North American Re- 
view, vol. xi, new series vol. 2d, on Chancery Jurisdiction. This 
essay, it is said, is from the elegant pen of Judge Story, and is a 
clear, learned, and beautiful exposition and history of the Chan- 
cery Jurisdiction in the State of New-York ; containing also a mer- 
ited eulogium upon the present Chancellor of New-York, and speak- 
ing in the highest terms of the present Chief Justice Spencer. We 
cannot do better than to give a few extracts from the work. 
Speaking of Chancellor Kent, he says: 


“ He has been long before the public in a judicial character, which 
he has sustained with increasing reputation, a reputation as pure as 
it is bright; and he is, at the very moment we are writing, devoting 
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himself to the labours of jurisprudence with a diligence and enthu- 
siasm which excite the admiration of the veteran counsellor at the 
bar, even more than the ambitious student just struggling for dis- 
tinction. He has always been remarkable for an unwearied atten- 
tion to business, a prompt and steady vigilance, and a sacred rever- 
ence for judicial authorities. For him, the easy course of general 
reasoning, popular analogies, and fanciful theories, have no charms. 
He does not believe that judicial discretion is the arbitrium boni 


judicis, much less boni viri ; or that he is at liberty to promulgate 


rules, either at law or equity, measured by his own abstract notions 
of what is fit and reasonable. He contents himself with administer- 
ing the common law as he finds it, without the rashness to presume 
himself wiser than the law, or the ¥ ranity of distinguishing himself 
by innovations. His life has been devoted, sedulously and earnest- 
ly, to professional studies. He has fathomed the depths and search- 
ed the recesses of the ancient law, the black-lettered relics of for- 
mer times, so much disparaged, aud yet of such inestimable value. 

He has traced back the magnific mt streams of jurisprudence to 
their fountains, lying dark and obscure amidst the rubbish of monk- 
ish retreats, or stealing silently fiom the chivalric heights of feudal 
grandeur. His research es have been amidst the dust and cobwebs 
of antiquated lore, pursued in the unfashionable pages of the Year 

books, and Glanville, and Fleta and Britton, and the aimost classi- 
val Braceton. He has dared to examine the abridgments of 
Brook, and fitzherbert, and Statham; books from which the mod- 
ern student starts back with doubt and apprehension as the great 
reservoirs, Whence have been drawn the best principles cf modern 
times, and whence must be drawn the body and soul of that learn- 
ing which distinguishes the professor from the sciolist. He has 
not stopped short at a survey of the mere Gothic structures of the 
law; but has examined with eager and enlightened curiosity the 
beautifat systems with which the commercial law has been adorned 
i our day. He has mastered all their refinements, and has in no 
small degree contributed to their beauty and perfection. ate has 
drawn deeply from the commercial law of foreign nations; the 
works of Straccha, and Roccus, and Valin, and Pothier, and i mer- 
igon, are familiar to his thoughts and writings. He has there found 
the sources from which our own jurisprudence is to be illustrated ; 
and one is ata loss which most to admire, the incomparable dis- 
cernment of the Judge, or the attractive e xcellence of the materi- 
als. If his attainments had found their boundary here, they would 
have entitled him to great praise; but he has nobly extended his 
inquiries beyond the Common and Commercial Law, and explored 
the Roman jurisprudence through its texts and commentar ies, with 
uncommon acuteness and accuracy. This has been done with no 
idle view, to gratify a mere speculative curiosity, or to gather up 
the fragments of antiquarian fame. Like all his other studies, this 
has been made subservient to the great purposes of his life, the pro- 
motion of justice, and the establishment of a solid jurisprudence 
founded in the most enlightened policy. In his decisions, we can 
every where trace the happy use of that marveilous system of doc- 
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trines which Justinian collected with so much care, and which 
stands unrivalled in the world for its general equity, and nice adap- 
tation to the necessities of mankind ; a system which was gradually 
matured by the labours of jurists and przetors, during centuries, U2 
which Rome was the mistress of the world, and which had the sin- 
gular advantage of being the combined result of experience and 
general reasoning, and judicial interpretation, aided very little by 
imperial rescripts, and rarely marred by imperial interference. Let 
those who now doubt the importance of the study of the civil law 
by common lawyers, read diligently the opinions of Mr. Chancel- 
lor Kent, and they will find all they objections raised by indolence 
and ignorance, and prejudice, practically refuted, and the civil law 
triumphantly sustained. ‘They will perceive the vivid lights which 
it casts upon the path of judicial science, and they will be instruct- 
ed and cheered in the pursuit, though they may not hope to move 
in the brilliant career of such a Judge with equal footsteps. 

‘It required such a man, with such a mind, at once liberal, 
comprehensive, exact and methodical; always reverencing author- 
ities and bound by decisions, true to the spirit, yet more true to the 
letter of the law, pursuing principles which a scrupulous logic, yet 
blending with them the most persuasive equity ; it required such a 
man, with such a mind, to unfold the doctrines of Chancery in our 
country, and to settle them upon immoveable foundations.” 


As to establishments of Courts of Equity in the United States, 
he says his sentiments are equally clear and decided on the point 
of blending the powers of the two Courts in the same tribunal. In 
page 158, he says: 


“In the next place, we think that the administration of Equity 
should be by a distinct Court, having no connection with, or depen- 
dence upon, any Court of common law. ‘There are many reasons 
which urge us to this conclusion. The systems of equity and law 
are totally distinct in their relations and objects. The practice and 
proceedings have little or nothing incommon. The principles of 
decision are in most cases exceedingly different. A life devoted 
to either study will not more than suffice to make an eminent 
Judge; a life devoted to either will be filled up with constant em- 
ployment. There is some danger where both systems are adminis- 
tered by the same Court, that the equity of the case will sometimes 
transfer itself to the law side of the Court; or the law of a case 
narrow down the compreliensive liberality of equity. The mix- 
ture, whenever it takes place, is decidedly bad in flavour and in 
quality. T%bt Doris amara suam non intermisceat undam. Be- 
sides, we all know that nothing is more distracting to the mind 
than a variety of pursuits. A steady devotion to one, gives great 
accuracy and acuteness, and keeps the whole current of thought 
fresh and transparent. We do not say that a Judge may not be. 
with great advantage, transferred from one bench to another, for 
this has been often done with success. Witness the cases of Lord 
Hardwicke, and Lord Kenyon, and Lord Eldon. What we cen- 
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tend for is, that the same Judge should not at the same time ad- 
minister both systems. In this, asin many of the arts, the subdi- 
vision of labour gives greater perfection to the whole machinery. 
Aman may be a great Common Law Judge, but may have no 
relish for Equity. ‘The talents required for both stations are not 
necessarily the same; and the cast of mind and course of study, 
adapted to the one, may not insure success in the other.” 


If more authority is wanted, we refer our readers to all the great 
elementary writers of the two preceding centuries. 
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VIEWS OF THE PRESIDENT OF THE UNITED STATES 


ON THE SUBJECT OF 


INTERNAL IMPROVEMENT, 


Transmitted to the House of Representatives, with his Objections 


to the Bill for the Preservation and Repair of the Cumberland 
Road, May 4, 1822. 


Tue Bill “ for the perservation and repair of the Cumber- 
land Road,” which was disapproved by the President as unconstitu- 
tional, appropriated the sum of nine thousand dollars for the pur-’ 
pose of immediate repairs upon the road, and provided for the 
erection of toll gates, and the collection of specified tolls, to be ap- 
plied to its future maintenance. After returning the bill, with his 
objections, to the House of Representatives, the President transmit- 
ted his reasons at large; being, as he informed them, the result of 
the reflection and research of many years. They are now before 
the public, aud may be considered as an elaborate treatise of no in- 
considerable length, intended for publication, and probably for pos- 
terity ; the sole object of which is to prove, that Congress does not 
possess a constitutional power of making roads and canals, for any 
purposes, under any circumstances. 

If this question, or the arguments of the President, were entirely 
new, we should feel ourselves called on to give a more extended 
and particular view of the contents of this document, than we pro- 
pose. All we shall attempt, at present, will be a very brief exami- 
nation of some of the points discussed in the course of the Presi- 
dent’s observations which appear to have made great impres- 
sion on his mind. With regard to the chief grounds on which the 
power in question is supported, and the principal objections urged 
on the other side, they long ago received the fullest illustration, 
from talents and eloquence that are the pride and ornament of this 
nation. When this subject was agitated in the House of Repre- 
sentatives, in 1817, the arguments on the one side and the other, 
were examined by Mr. Cuay, in one of the most profound and 
eloquent speeches on record in the history of Congressional de- 


hates. Of this, for the sake of presenting to our readers, a question 
> 
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of the deepest moment, in the clearest possible light, we shall take 
the liberty to avail ourselves. We shall not venture to make the 
least apology for giving it to our readers entire. 

There are, however, as we before intimated, several points 
much laboured by the President, which are not glanced at in the 
speech; not having at that time, we suppose, been brought to light. 
They fall, perhaps, entirely within the scope of one or more of the 
arguments in the Speech; but as they make so considerable a fig- 
ure in the Message of the President, we shall take the liberty to 
examine them particularly. With regard to the general character 
of this document, differing as we do from its doctrines, we cannot 
omit to express our high and unfeigned respect for the ability and 
ingenuity with which they are urged. The President, doubtless, 
acted from a pure regard to what he deemed his constitutional 
duty, in stating his objections to the bill: and if even any covert 
design of system could be imputed to him, (which we truly believe 
can not,) it would be no answer to the objections themselves. By 
their own merits, these are to stand or fall. 

Before we proceed to those parts of the Message, which we in- 
tend to examine more particularly, we beg leave to call the atten- 
tion of the reader to one observation of the President, which we 


deem worthy of notice. ‘“ The advocates of this power, (says he,) 
derive it from tlie following sources :” 


“ 1st. The right to establish post offices and post roads. 


“2d. To declare war. 

“ 3d. To regulate commerce among the several States. 

“ 4th. From the power to pay the debts and provide for the 
common defence and general welfare of the United States. 

‘5th. From the power to ‘ make all laws necessary and proper 
for carrying into execution all the powers vested by the constitution 
in the government of the United States, or in any department or 


office thereof.’ 
“ 6th, and lastly. From the power to dispose of and make all 


needful rules and regulations respecting the territory and other 


property of the United States.” 
“ It is to be observed, (he pursues, ) that there is but little accord 


among the advocates for this power, as to the particular source from 
whence it is derived.” 


Now we humbly conceive that the President is entirely mistaken 
in inferring that there is a discordance and inconsistency among 
the great body of the advocates of this power, because they trace 
jt to various parts of the Constitution. For ourselves, we insist 
that there is no such want of “accord,” but that the power is de- 
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rived from all and (for particular purposes) from each of the sourc- 
es enumerated, (save the last.) Our limits would not permit us, 
even if we were disposed, to enter into an argument in support of 
this doctrine. We will merely state the nature and extent of the 
claim, as founded on all these sources taken together, and as found- 
ed on each particular clause. From all these various sources 
united, we insist that Congress derives the fullest power to make 
roads and canals, for all or any of the purposes and objects com- 
prehended in the enumerated powers. 

From the first—the power to establish post offices and post- 
roads—we claim that Congress derives the power to make roads 
for the purpose of transporting the mails of the United States. We 
do not contend that Congress derives from this a power to make 
roads for the mere purpose of levying tolls—not using or intending 
to use them as post roads. Nobody pretends it. 

Secondly. From the second source—the war-making power—we 
derive the power of Congress to make both roads and canals for the 
purposes of carrying on war ; of aiding warlike operations. Noth- 
ing is more essential, more necessary, than good roads and canals, 
in all operations of modern warfare. The power to make them, 
therefore, is considered as a proper and-necessary means of carry- 
ing into execution the power of making war. 

Thirdly. From the power to “ regulate commerce among the 
several States”—we derive the power of making roads and canals 
for a different purpose; to wit, for the purpose of creating and 
encouraging commercial intercourse among the several States. It 
has been thought a strained and forced idea to derive the power 
from this source. But if commerce is to be carried on among the 
several States, under the exclusive regulation of Congress, we see 
not how any thing can fall more naturally and directly within the 
sphere of this power, than encouraging and fostering that com- 
merce by the means of roads and canals. 

Fourthly. We derive the same right from the power of Congress 
“to lay and collect taxes—to provide for the common defence and 
general welfare of the United States.” This clause contains more 
extensive powers than perhaps any other in the Constitution. If 
the terms employed mean any thing, they vest in Congress a full 
power to raise taxes, and employ the revenue for the great purpo- 
ses of national defence and national welfare, in any way which 
Congress deems conducive to these ends, that is not prohibited by 
the Constitution. They do not merely convey the power of ap- 
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propriating money for purposes enumerated in the other grants of 
power to Congress, as the President seems to hold: but they con- 
vey in the clearest terms, a right to appropriate for three specific 
purposes—lst, to pay the debts of the United States—2d, to pro- 
vide for the common defence—3d, to provide for the general wel- 
fare. It would he exceedingly strange that these words, signifi- 
cant and forcible as they appear, should be the only terms used in 
the Constitution which are to signify nothing, and to confer no 
power. We conceive that they give Congress a power to employ 
such portion of the revenue, as they think expedient, for the promo- 
tion of the general welfare, in any manner not prohibited by the 
Constitution. This is a power which every State governnent 
possesses, and which can never prove dangerous in a representa- 
tive government. If, therefore, Congress possess the power of 
appropriating money for the promotion of the general welfare, and 
they deem roads and canals conducive to that great object, they 
must possess the power of appropriating money to make roads and 
canals. But we did not intend to enter into any argument on this 
subject: we designed merely to show that the President’s observa- 
tion, “ that there seems to be very little or no accord among the ad- 
vocates of tlie power, as to the sources whence it is to be derived,” 
was not a correct inference from the diversity of those sources. 

With those who derive this power, 

Fifthly—“ From the power to make all laws necessary and 
proper, for carrying into execution all the powers vested by the 
Constitution in the government of the United States, or in any de- 
partment or office thereof ;” we entirely agree, that if it was deri- 
vable from no other clause of the Constitution, and the exercise of 
the power became, in the opinion of Congress, necessary and proper 
to carry into execution any specific power granted, it would be 
competent to exercise it on the same grounds as it was competent 
to establish a national bank. 

With regard to the last power enumerated by the President, to 
wit, “the power to dispose of, and make all needful rules and 
regulations, respecting the territory and other property of the Uni- 
ted States,” we freely confess that we are at a loss to derive the 
power of making roads and canals, from this source, in the extent 
we claim it to exist. Itis therefore unnecessary to enter into any 
explanation of the nature, extent, and object of the power which 
we stippose it was intended to confer. 
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We will now beg leave to call the attention of the reader to the 
first of the objections of the President, which we proposed to no- 
tice. The President asserts, and we most certainly contend for 
the same principle, that the power of making roads involves the 
power of taking the lands of individuals for that purpose, to the 
same extent which the State Legislatures possess it. But the pow- 
er of taking the land of individuals in this manner, he denies : 
therefore, he says, Congress cannot possess the power of making 
roads. Memorable it is, however, that he contents himself with a 
bare denial of the power of Congress to make the obstinacy of 
an individual yield to the general welfare. But we will quote his 
own statement of this argument. 


“ Let it be further supposed, that Congress, believing that they 
do possess the power, have passed an act for those purposes, under 
which commissioners have been appuinted, who have begun the 
work. They are met at the first farm on which they enter, by the 
owner, who forbids them to trespass on his land. They offer to 
buy it at a fair price, or at twice or thrice its value. He persists 
in his refusal. Can they, on the principle recognized and acted 
on by all the State governments, that in cases of this kind, the ob- 
stinacy and perverseness of the individual must yield to the public 
welfare, summon a jury of upright and discreet men to condemn 
the land, value it, and compel the owner to receive the amount, 
and to deliver it up tothem? I believe that very few would concur 
in the opinion that such a power exists.’ 

How few or how many would concur, that such a power exists, 
the President has perhaps no better means of ascertaining than a 
thousand others of his fellow citizens. Truly, we should like to 
see the lawyer or statesman, who would deny the existence of pre- 
cisely such a power as that described by the President, and at the 
same time admit that Congress possesses the power of making 
roads. For either there is no force whatever in this objection, or 
it isan end of the question. If the President had established, by 
any thing more than his bare assertion, that this power of taking 
the land of individuals for a road, is not possessed by Congress as 
fully as by the State Legislatures; for ourselves, we should give 
up the point for ever. A power of Congress to make roads, with- 
out possessing the same power with the State Legislatures, to make 
the obstinacy or interest of individuals yield to the public good, 
can not be conceived of. It is a mere mockery to call any thing a 
power of government, which any individual in the country may 
defeat. It is an absurdity in terms. If, therefore, the President 
meant to rely at all on the principle which he has laid down, he 
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eught to have exercised his ingenuity in establishing it, mstead of 
employing his imagination in depicting its consequences. But he 
has rested it on his bare assertion. We therefore hope to be par- 
doned, if we still prefer a principle which we deem incontroverti- 
bly proved, to the contrary one, even though the latter rests on the 
assertion of the President himself. 

If any thing in the Constitution of the United States itself were 
wanting, to prove the unfortunate nature of the argument contain- 
ed in the preceding extract from the President’s “ Views,” it 
would be most abundantly supplied by the fifth amendment. By 
that it is provided, that “ private property shall not be taken for 
public use without just compensation.” Can any terms more clearly 
imply the power of Congress to take individual property, and their 
duty to make just compensation to the individual for it? What 
then becomes of the argument of the President, that Congress can 
not make roads, because they cannot take the land of an individual 
upon making him a proper compensation for it?) He maintains 
that the government of the United ‘States can not take the land of 
an individual for this public use, because it can not, “on the 
principle acted on and recognized by the State governments, 
condemn the land, value it, compel the owner to receive the 
amount, and deliver it up to them.” Most assuredly not; if the 
government of the United States has not a constitutional power to 
make the road: but if it has that power, it must of necessity have 
the same power with the State governments, to take the land of in- 
dividuals for public purposes, being bound by the article of the 
amendments referred to, to make just compensation to the owner. 
The particular mode in which that compensation shall be adjudged 
to him, it is indisputably the power and duty of Congress to pre- 
scribe. In fine, those who admit that Congress derive a power to 
make roads and canals, from any of the sources enumerated, must, 
at the same time, admit their power to take the land of any obsti- 
nate individual, for that use, making him just compensation. A 
denial of the latter power is a denial of the former; and assuming 
that the latter does not exist, as the President has done, is assuming 
the very point in debate. 

Precisely the same answer is applicable to the President’s rea- 
soning upon the subject of the power to punish such offenders as 
may attempt to injure or destroy public works of this description. 
If Congress possess the power to create, it must possess the power 
fo protect and preserve. If penal laws are necessary to vindicate 
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them from demolition, there exists no difficulty in enforcing them, 
that does not exist in enforcing the law against mail robberies. 
Yet has the President argued that this power to make roads cannot 
exist, because Congress does not possess the power of punishing 
offenders who attempt to obstruct or destroy them; and the power 
of punishing offenders does not exist, because the pretension is so 
monstrous and absurd! This is a very convenient and labour-sav- 
ing way of argument indeed. ‘The President depicts, in his live- 
liest colours, some consequences of this power, which he thinks 
appear very monstrous, and then winds up with an assertion that a 
doctrine leading to such terrific results, can surely find no advo- 
cates. Why, this is all matter of taste in the President: no argu- 
ment whatever is contained init. But he ought tc consider, that 
in matters of taste, there may be a great diversity of opinion. 
This consequence, which to his taste appears so very ugly and 
monstrous, may to another be perfectiy symmetrical and agreea- 
ble. As to ourselves, we do not find any thing so very revolting 
to our taste in the idea, that Congress must necessarily possess the 
power of punishing offenders, who would wantonly deface and de- 
stroy the great public works of this nature. We believe the power 
is in no respect dangerous; and before we can consent to be ex- 
cessively alarmed about it, we must see not only a possibility of 
abuse, but an actual abuse, and a danger of its indefinite repetition. 
There is no power of government which may not be abused, and 
prove equally dangerous to the national welfare and the rights and 
liberties of individuals; and the more beneficial the power is to 
the people, when honestly and discreetly exercised, the greater 
would the danger and mischief be, if it were exercised corruptly 
or indiscreetly. But what then ?>—Is this an argument against the 
existence of the power? It would be an excellent argument agaiust 
establishing any government at all. 

But what is this consequence, which the President deems so mon- 
strous and absurd, that nobody can help shrinking from it? It is 
this, and this only :—That if Congress possess this power of 
making and protecting roads, they must exercise a power of inter- 
nal legislation over these roads; and “thus alarge portion of the 
territory of every State might be taken from it.” But what? 
Does not the general government at this hour exercise over every 
part of the territory of every State in the Union, all the power 
of “internal legislation” which we now claim for the purpose of 
protecting national roads? Does it not exercise the power of pun- 
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ishing the greatest variety of offences, let them be committed in 
what part of the territory of any State they may? Where are the 
laws punishing treason, mail robberies, post-office misdemeanors, 
offences against the revenue laws, against the excise laws, &c. &c. 
&c.? This is all “ internal legislation,” and of the highest order. 
How idle, then, to attempt to excite an alarm about the exercise of 
a power of “ internal legislation,” for the mere purpose of protect- 
ing these roads from individual outrage! We totally deny that 
any State is to be, or indeed can be, deprived of its lawful jurisdic- 
tion over any part of its territory, by this means. Its laws have the 
same operation and force as before, over every part of the soil occu- 
pied as aroad. It can not, any more than one of its citizens, de- 
stroy the road or disturb the United States in the free enjoyment of 
their easement. But for ail other purposes, the soil is as much 
within its jurisdiction, as though it was occupied as a cornfield. 
We utterly deny what the President assumes, that for carrying into 
effect this power of making and preserving roads, Congress must 
necessarily possess the power of exclusive legislation. We neither 
contend that it does possess it, or can acquire it. 

Another very leading part of the President’s message, is direct- 
ed to prove, that under the power to declare war, the power of 
making roads and canals cannot be supported as incidental. One 
of his arguments on this point goes to show, that it cannot be an 
incident, because it might, in the course of human events, become 


ao 


extensive in its operation! So great occasion for roads and canals 
might exist, that, (we quote his own words,) “ ali along the coast, 
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purposes, and might therefore be made. ‘The power following as 
an incident to another power, can be measured as to its extent, by 
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reference only to the obvious extent of the power to which it is in- 
cidental.” 

With all this, we beg leave most exactly to concur; and if what 
are called “ incidental powers,” (that is, in the language of the 
Constitution, “ powers necessary and proper to carry into execu- 
tion” powers enumerated,) can be measured by any other standard, 
we shall be ready to acknowledge that the President is wrong in 
the principle he lays down with respect to it. We humbly con- 
ceive that he is entirely correct in this principle, and that when he 
admits it, he admits the power in question as an incident to the 
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war-making power. Yet can he, after laying down this rule, grave- 
ly assert, and but assert, that this cannot be an incident, because 
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«s9 great a scope was, it is believed, never given to incidental 
power !” We humbly conceive, on the other hand, that if the 
power of making roads and canals for military purposes would be 
of so much importance and utility, as the President ascribes 
to it, itis by his own showing a most necessary and proper mean 
of carrying into execution the thousand times more important and 
tremendous prerogative of making offensive and defensive war. 
Or have we then a government clothed with the power of making 
war, invested with the sole right of arraying our military strength 
for the purposes of conquest and defence, which does not still pos- 
sess the power to put the country into a common posture of milita- 
ry operations, by providing a military road in case of emergency ? 
And this too, because such a power would be too extensive; of too 
great a scope !—It is indeed curious; and if the subject were net 
of too deep concern to the safety and welfare of this country, it 
would be merely laughable, to see men putting their faculties to 
the rack to prove that this incidental power is of such dangerous 
tendency, when upon the principal power hangs the very destiny 
of the nation. What is this but straining at a gnat, and swallow- 
ing acamel? Scape bilem, sepe yocum movet. 

In pursuing his objection to this power as incidental to the power 
of making war, the President states one argument pretty fully, as 


follows: 


“Tf it had been intended that the right to declare war should in- 
clude all the powers necessary to maintain war, it would follow, 
that nothing would have been done to impair the right, or to re- 
strain Congress from the exercise of any power which the exigen- 
cies of war might require. The nature and extent of this exigen- 
cy would mark the extent of the power granted, which should al- 
ways be construed liberally, so as to be adequate tothe end. A 
right to raise money by taxes, duties, excises, and by loan ; to raise 
and support armies and a navy ; to provide for calling forth, arm- 
ing, disciplining, and governing the militia, when in the service 
of the United States; establishing fortifications, and governing the 
troops stationed in them, independently of the State authorities, 
and to perform many other acts, is indispensable to the main- 
tenance of war. No war with any great power can be prose- 
cuted with success, without the command of the resources of 
the Union in all these respects. These powers then would, of 
necessity, and by common consent, have fallen within the right to 
declare war, had it been intended to convey, by way of incident to 
that right, the necessary powers to maintain war. But these 
powers have all been granted specifically, with many others, in 
great detail, which experience had shown were necessary for the 
purposes of war. By specifically granting, then, these powers, it 
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is manifest that every power was thus granted, which it was intend- 
ed to grant, for military purposes; and that it was also intended 
that no important power should be included in this grant by way of 
incident, however useful it might be for some of the purposes of 
the grant.” 

Now this argument either goes the length of proving that no 
“incidental power’ whatever can exist, or it proves nothing. But 
the President himself will not say that all the powers which can be 
constitutionally exercised by Congress, by virtue of the high pre- 
rogative of making war, are specifically granted: that Congress 
can exercise no power not enumerated in terms to carry into execu- 
tion its highest specified power. He over and over again admits, 
that incidental powers must exist; and if they exist as to any one 
power, they must as to all. The enumeration of certain powers, 
which might be considered as incidents to the war-making power, 
does not by any means prove that no incidental power not enumer- 
ated, was intended to be conveyed. ‘There would be some force, 
however, it must be admitted, in this argument of the President, 
that the enumeration of certain incidental powers implied the ex- 
clusion of all others, were it not that his inference is repelled by 
the plain and explicit letter of the Constitution itself; which we 
hold to be of a weight and authority superior to the inference of 
any man. The Constitution itself, after enumerating the princi- 
pal powers vested in Congress, (whereof some are independent of 
any other enumerated power, and some merely auxiliary to some 
other enumerated,) abandons the task of enumeration as utterly 
impossible, and in one sweeping clause conveys all the powers that 
are necessary for carrying into execution those before enumerated. 
It can hardly be necessary to cite the words of the Constitution. 
The framers of that instrument found themselves unable to convey 
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an terms all the ancillary powers necessary to the free and most 
beneficial exercise of the great powers enumerated. If any man, 
or any number of men, each in possession of as much ingenuity 
and foresight as ever fell to the lot of man, were now to sit down 
for the purpose of specifying the different incidental powers which 
the clause in question conveys; which the infinite variety of events 
and circumstances might render necessary and proper for carrying 
into execution the enumerated powers, how feeble and limited would 
be their efforts !—'The power of prescience only could enumerate 
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them. No human wisdom can foresee what occasions the infinite 
combinations of circumstances, and the infinite variations of politi- 
cal measures, may produce for the exercise of any power. Who 
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then can foresee what means may be necessary and proper in the 
revolutions of ages, to carry into execution the vast and supreme 
powers with which Congress is invested? ‘The Constitution was 

formed to provide for this infinite variety of events; to endure the 

shocks and the changes of tinte; to prove our safeguard and de- 

fence in the best and in the worst of times. The sages who form- 

ed our Constitution considered this, and the clause from which 

these incidental powers are derived, would alone be sufficient to 

prove that thgirs was the wisdom of experience, the wisdom of 
sages, and not of theorists and constitution-mongers. They 

were enlightened, practical politicians. ‘They acted on no rash 

and presumptuous confidence that they could foresee all exigen- 

cies, and enumerate all powers which were necessary to meet them. 

How differently would an assembly of ignorant and presumptuous 

theorists have acted! They would have enumerated and defined, 

in terms, all those powers and prerogatives, which the united wis- 

dom and experience of our political sages found it idle and rash m 

them to attempt to name. If this had been done or attempted, 

and the power to make roads and canals had been omitted, then 

and then only we should have had such a Constitution as the Presi- 

dent would now make it. 

One other argument of the Message we will barely notice, and 
then take leave of it. The President says: 

‘“‘ By the sixteenth of the enumerated powers, article 1, sec. 8, 
Congress are authorized to exercise exclusive legislation in all 
cases whatever, over such district as may, by cession of particular 
States, and the acceptance of Congress, not exceeding ten miles 
square, become the seat of the government of the United States, 
and to exercise like authority over all places purchased by the con- 
sent of the Legislature of the State in which the same shall be, for 
the erection of forts, magazines, arsenals, dock yards, and other 
useful buildings. If any doubt existed on a view of the other 
parts of the Constitution, respecting the decision which ought to 
be formed on the question under consideration, I should suppose 
that this clause would completely remove it. It has been shown, 
after the most liberal construction of all the enumerated powers of 
the general government, that the territory within the limits of the 
respective States belonged to them; that the United States has no 
right, under the powers granted to them, with the exception speci- 
fied in this grant, to any the smallest portion of territory within a 
State; all those powers operating on a different principle, and 
having their full effect, without impairing, in the slightest degree, 
this right in the States; that those powers were, in every instance, 
means to ends, which, being accomplished, left the subject, that is, 
the property, in which light only land could be regarded, where it 


y 











> oon eS - 
pennies aa . atl = a 
= elie ee mae «~* o —_—: 


ee 


- - = ae 
ee 


mee a 
— 


aa 


_ moans 
eas Ses 


60 PRESIDENT MONROE 


was before, under the jurisdiction, and subject to the laws, of the 
State government.” 

This would be extremely forcible and conclusive, if it was not 
founded entirely on a wrong assumption. It takes for granted, 
that Congress must possess an exclusive legislative power over the 
portion of soil that may be laid out into roads and taken for canals 
under its authority. This we again most utterly deny. Indeed, the 
President himself afterwards seems to admit, that “ the jurisdiction 
of the United States might be modified in such manner as to admit 
that of the State, in all cases and for all purposes not necessary to 
the execution of the proposed power.” What better answer could 
be given to this argument, than he has thus furnished himself ? 

The clause of the Constitution cited by the President, is intended 
only to convey a power of exclusive legislation. It is not from this 
clause that Congress derives its power of obtaining a seat of gov- 
ernment, or erecting forts, magazines, arsenals, &c. Without this 
clause, it would have possessed and does possess the power of fix- 
ing the seat of government in any part of this Union ; of erecting 
forts, &c. without the consent of the State in which either may be 
done. But it does not possess and cannot acquire the power of 
“ exclusive legislation” over either, without the consent of the State 
in which they may be. It cannot take away the jurisdiction of the 
State for its ordinary purposes. In the cases of the seat of govern- 
ment, forts, &c. this concurrent jurisdiction, it was seen, might lead 
to inconveniences and perpetual collisions between the governments. 
The Constitution has therefore most wisely provided against them. 
Tt would have heen highly inconvenient, that the officers of the 
States should at all times have a right of access to the fortifica- 
tions, &c. of the general government. In the words of the Presi- 
dent himself, (and in answer, one would think, to himself,) “ The 
reasons which operate in favour of the right of exclusive legislation 
in forts, dock-yards, &c. do not apply to other places. The safety 
of such works, and of the cities which they are intended to defend, 
and even of the whole communities, may sometimes depend on it.” 
We like this: most certainly no such exclusive legislation is neces- 
sary in the case of roads. They are intended for the daily use of 
all mankind. The soil remains in the owner; the public has only 
an easement. For the purpose of enjoying that, no exclusive le- 
gislation is necessary. ‘There is no reason for prohibiting the free 
access of the citizens, and jurisdiction of the officers of the States. 
For all purposes and intents, “ wicked or charitable,” except that 
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of disturbing the right or destroying the road, the State has as full 
and perfect jurisdiction as before. But finally, we ask, why has 
not the President shown, what one power or prerogative of the 
State government is to be curtailed and diminished by the exercise 
of the power in question ? If any could have been thought of, how- 
ever trivial in its nature, we should have had it displayed in all the 
variety of shapes which an excited imagination could give it. But 
there is none to be conceived of. 

We have thus, at more length than we intended, ventured to ex- 
amine some leading passages of this most important document. 
The question of abandoning aroad, which has cost the govern- 
ment so large a sum, to dilapidation and ruin, important as it is, 
becomes of very little consequence, when compared with the main 
point in controversy. It is indeed unfortunate that this great ques- 
tion had not been better settled, before two millons of dollars had 
been expended on the Cumberland road, merely to be abandoned : 
But this is little to be deplored, if the question, after all this, is to 
be perpetually agitated. If, after this exercise of the right by and 
under the united authority of the three branches of the Legislature, 
it is still to be brought up for adjudication before the President 
alone, and he can reverse all the solemn decisions upon it that have 
taken place, by the acts of the Legislature ; this we think is to be 
most deeply deplored. ‘The question is one of the deepest concern 
to the national welfare ; and we have felt that we should be justi- 
fied in giving it a full space in our pages. With that view we offer 
the Speech of Mr. Cray to the attention of our readers. We 
should do it injustice to say any thing in its favour: it speaks too 
well for itself to need it. We will not detain ow readers another 
moment from it. 


Mr. Cuay’s Speech in the Debate on the Resolutions relating to the 
power of Congress to make Roads and Canals; March, 1818. 


“¢ Mr. Clay said, that he had been anxious to catch the eye of 
the chairman for a few moments, to reply to some of the observa- 
tions which had fallen from various gentlemen. He was aware 
that, in doing this, he risked the loss of what was of the utmost val- 
ue, the kind favour of the house, wearied as its patience was by 
this prolonged debate. But, when he felt what a deep interest the 
Union at large, and particularly that quarter of it whence he came, 
had in the decision of the present question, he could not omit any 
opportunity of earnestly urging upon the house the propriety of re- 
taining the important power which that question involved. — It will 
be recollected, said Mr. C. that, if unfortunately there should be a 
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majority both against the abstract proposition asserting that power, 
and against its practical execution, the power is gone for ever—the 
question is put at rest so long as the Constitution remains as it is; 
and with respect to any amendment, in this particular, he confessed 
he utterly despaired. It would be borne in mind, that the bill 
which passed Congress on this subject, at the last session, had been 
rejected by the late President of the United States; that at the 
commencement of the present session, the President had com- 
municated his clear opinion, after every effort to come to a dif- 
ferent conclusion, that Congress did not possess the power contend- 
ed for, and had called upon us to take up the subject in the shape of 
an amendment to the Constitution; and, moreover, that the pre- 
decessor of the present and late presidents had also intimated his 
opinion that Congress did not possess the power. With the great 
weight and authority of the opinions of these distinguished men 
against the power, and with the fact, solemnly entered upon the 
record, that this house, after a deliberate review of the ground 
taken by it at the last session, had decided against the existence 
of it, (if such fatally should be the decision,) the power, he re- 
peated, was gone—gone for ever, unless restored by an amendment 
of the constitution. With regard to the practicability of obtaining 
such an amendment, he thought it altogether out of the question. 
Two different descriptions of persons, entertaining sentiments 
directly opposed, would unite and defeat such an amendment; 
one embracing these who believed that the Constitution, fairly in- 
terpreted, already conveys the power, and, the other, those who 
think that Congress have not, and ought not to have it. As a large 
portion of Congress, and probabiy a majority, believed the power 
already to exist, it must be evident, i he were right in supposing 
that any considerable number of that majority would vote against 
anamendment which they did not believe necessary, that any at- 
tempt to amend would fail. Considering, as he did, the existence 
of the power as of the first importance, not merely to the preser- 
vation of the union of the States, paramount as that consideration 
ever should be over all others, but to the prosperity of every 
great interest of the country, agriculture, manufactures, commerce ; 
in peace and in war, it becomes us, said Mr. C. solemnly and de- 
liberately and anxiously to examine the constitution, and not 
to surrender it, if fairly to be collected from a just interpretation 
of that instrument. 

‘‘ With regard to the alarm sought to be created, as to the nature 
of the power, by bringing up the old theme of “ State rights,” he 
would observe, that if the illustrious persons, just referred to, were 
against us in the construction of the constitution, they were on 
our side as to the harmless and beneficial character of the power. 
For it was not to be conceived, that each of them would have re- 
commended an amendment to the Constitution, if they believed 
that the possession of such a power, by the general government, 
would be detrimental, much less dangerous, to the independence 
and liberties of the States. What real ground was there for this 
alarm ? Gentlemen had not condescended to show how the subver- 
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sion of the rights of the States was to follow from the exercise of 
the power of internal improvements by the general government. 
We contend for the power to make roads and canals to distribute 
the intelligence, force, and productions of the country, through all 
its parts; and for such jurisdiction only over them as is necessary 
to their preservation from wanton injury and from gradual decay. 
Suppose such a power is maintained, and in full operation; im- 
agine it to extend to every canal made, or proposed to be made, 
and to every post road; how inconsiderable and insignificant is the 
power in a political point of view, limited as it is with regard to 
place and to purpose, when contrasted with the great mass of pow- 
ers retained by the State sovereignties! What a small subtrac- 
tion from that mass! Even upon those roads and canals, the State 
governments, aceording to our principles, would still exercise juris- 
diction over every possible case arising upon them, whether of 
crime or of contract, or any other human transaction, except only 
what immediately affected their existence and _ preservation. 
Thus defined, thus limited, and stript of all factitious causes of 
alarm, Mr. C. would appeal to the dispassionate candour of gen- 
tlemen, to say if the power really presented any thing frightful in 
it? With respect to post roads, our adversaries admit the right of 
way in the general government. ‘There had been, however, on 
this question, some instances of conflict, which had passed away 
without any serious difficulty. Connecticut, if he had been right- 
ly informed, had disputed, at one period, the right of passage of 
the mail on the Sabbath. The general government persisted in 
the exercise of the right, and Connecticut herself, and every body 
else, have acquiesced in it. 

“The gentleman from Virginia, (Mr. H. Nelson,) has contend- 
ed, Mr. C. continued, that I do not adhere, in the principles of con- 
struction which I apply to the Constitution, to the republican doc- 
trines of 1798, of which that gentleman would have us believe he 
is the constant disciple. Let me call the attention of the commit 
tee to the celebrated state paper to which we both refer for our 
principles in this respect—a paper which, although I had not seen 
it for sixteen years, until the gentleman had the politeness to fur- 
nish me with it during this debate, made such an impression on my 
mind, that I shall never forget the satisfaction with which I first 
perused it. I find that I had used, without having been aware of 
it, when I formerly addressed the committee, almost the identical 
language employed by Mr. Madison in that paper. It will be rec- 
ollected, that I claimed no right to exercise any power under the 
Constitution, unless such power was expressly granted, or necessa- 
ry and proper to carry into effect some granted power. I have not 
sought to derive the power from the clause which authorizes Con- 
gress to appropriate money. Ihave been contented with endeav- 
ouring to show, that according to the doctrines of 1798, that ac- 
cording to the most rigid interpretation which any one will put 
upon the instrument, it is expressly given in one case, and fairly 
deducible in others. [Here Mr. C. read sundry passages from Mr. 
Madison’s report to the. Virginia legislature, in an answer to the 
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resolutions of several States, concerning the alien and sedition laws, 
showing that there were no powers in the general government but 
what were granted, and that, whenever a power was claimed to be 
exercised by it, such power must be shown to be granted, or to be 
necessary and proper to carry into effect one of the specified pow- 
ers.]| It would be remarked, Mr. C. said, that Mr. Madison, in his 
reasoning on the Constitution, had not employed the language 
fashionable‘during this debate; he had not said that an implied 
power must be absolutely necessary to carry into effect the specifi- 
ed power, to which it is appurtenant, to enable the general govern- 
ment to exercise it. No! Mr. C. said, this was a modern interpre- 
tation of the Constitution. Mr. Madison had employed the lan- 
guage of the instrument itself, and had only contended that the im- 
plied power must be necessary and proper to carry into effect the 
specified power. He had only insisted, that when Congress applied 
its sound judgment to the Constitution, in relation to implied 
powers, it should be clearly seen that they were necessary and 
proper to effectuate the specified powers.—These, said Mr. C. are 
my principles; but they are not those of the gentleman from Vir- 
ginia and his friends on this occasion. ‘They contend for a degree 
of necessity absolute and indispensable; that by no possibility 
could the power be otherwise executed. 

“ That there are two classes of powers in the Constitution, Mr. 
C. believed never to have been controverted by an American 
politician. We can not foresee and provide specifically for all con- 
tingencies. Man and his language are both imperfect. Hence, 
the existence of construction, and of constructive powers. Hence 
also the rule that a grant of the end is a grant of the means. If 
you amend the Constitution a thousand times, the same imperfec- 
tion of our nature and our language will attend our new works. 
There are two dangers to which we are exposed. The one is, that 
the general government may relapse into the debility which exist- 
ed in the old confederation, and finally dissolve from the want of 
cohesion. The denial to it of powers plainly conferred, or clearly 
necessary and proper to execute the conferred powers, may pro- 
duce this effect. And, I think, with great deference to the gentle- 
men on the other side, this is the danger to which their principles 
directly tend. The other danger is, that of consolidation by the 
assumption of powers not granted, nor incident to granted powers, 
or the assumption of powers which have been withheld or express- 
ly prohibited. ‘This was the danger of the period of 1798—9. 
For instance—that in direct contradiction to a prohibitory clause of 
the Constitution, a sedition act was passed; and an alien law was 
also passed, in equal violation of the spirit, if not of the express 
provisions of the Constitution. It was by such measures that the 
federal party, (if parties might be named,) throwing off the veil, 
furnished to their adversaries the most effectual ground of opposi- 
tion. If they had not passed those acts, he thought it highly 
probable that the current of power would have continued to flow 
in the same channel; and the change of parties in 1801, so aus- 
picious to the best interests of this country, as he believed, would 
mever have occurred. 
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« Mr. Clay begged the committee—he entreated the true friends 
of the confederated union of these States, to examine this doctrine 
of State rights, and see to what abusive, if not dangerous, conse- 
quences it may lead, to what extent it had been carried, and how it 
had varied by the same State at different times. In alluding to the 
State of Massachusetts, he assured the gentlemen from that State, 
and particularly the honourable chairman of the committee to 
whom the claim of Massachusetts had been referred, that he had 
no intention to create any prejudice against that claim. He 
hoped that, when the subject was taken up, it would be candidly 
and dispassionately considered, and that a decision would be made 
upon it consistent with the rights of the Union and of the State of 
Massachusetts. The high character, amiable disposition, and 
urbanity of the gentleman, (Mr. Mason, of Massachusetts,) to whom 
he had alluded, would, if he had been otherwise inclined, prevent 
him from endeavouring to make impressions unfavourable to the 
claim, whose justice that gentleman stands pledged to manifest. 
But, in the period of 1798—9, what was the doctrine promulgated 
by Massachusetts? It was, that the States, in their sovereign 
capacities, had no right to examine into the constitutionality or ex- 
pediency of the measures of the general government. [Mr. C. 
here quoted several passages from the answez of the State of Mas- 
sachusetts to the Virginia’ and Kentucky resolutions, concerning 
the alien and sedition laws, to prove his position.] We see here 
an express disclaimer, on the part of Massachusetts, of any right 
to decide on the constitutionality or expediency of the acts of the 
general government. But what was the doctrine which the same 
State, in 1813, thought proper to proclaim to the world, and that 
too when the Union was menaced on all sides? She not only 
claimed, but exercised, the right which in 1799 she had so solemn- 
ly disavowed. She claimed the right to judge of the propriety of 
the call made, by the general government, for her militia, and she 
refused the militia called for. There was so much plausibility in 
the reasoning employed by that State in support of her modern 
doctrine of “ State rights,” that, were it not for the unpopularity 
of the stand she took in the late war, or had it been in other times 
and under other circumstances, she would very probably have es- 
caped a great portion of that odium which has most justly fallen 
to her lot. The Constitution gives to Congress power to provide 
for calling out the militia to execute the laws of the Union, to sup- 
press insurrections, and to repel invasions, and in no other cases. 
‘The militia was called out by the general government, during the 
late war, to repel invasion. Massachusetts said, as you have no 
right to the militia but in certain contingencies, she was competent 
to decide whether those contingencies had or had not occurred. 
And, having examined the fact, what then?—She said, all was 
peace and quietness in Massachusetts; no non-execution of the 
laws—no insurrection at home—no invasion from abroad, nor any 
immediate danger of invasion. And, in truth, Mr. C. said, he be- 
lieved there was no actual invasion for nearly two years after requi- 
sition. Under these circumstances, had it not been for the suppo- 
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sed motive of her conduct, he asked if the case which Massachu- 
setts made out, would not be extremely plausible? He hoped it 
not necessary for him to say, that it was very far from his intention 
to convey any thing like approbation of the conduct of Massachu- 
setts. No! his doctrine was, that the States, as States, have no 
right to oppose the execution of the powers which the general gov- 
ernment asserts. Any State has undoubtedly the right to express 
its opinion, in the form of resolution or otherwise, and to proceed, 
by constitutional means, to redress any real or imaginary griev- 
ance; but it has no right to withhold its military aid, when called 
upon by the high authorities of the general government, much less 
to obstruct the execution of a law regularly passed. ‘To suppose 
the existence of such an alarming right, is to suppose, if not dis- 
union itselt, such a state of disorder and confusion, as must inevita- 
bly lead to it. | 

«¢ Mr. C. said, that, greatly as he venerated the State which gave 
him birth, and much as he respected the judges of its Supreme 
Court, several of whom were his personal friends, he was obliged 
to think that some of the doctrines which that State had recently 
held concerning State rights, were fraught with much danger. 
Had those doctrines been asserted during the late war, a large share 
of the public disapprobation which has been given to Massachu- 
setts, might have fallen to Virginia. What were these doctrines ? 
The Courts of Virginia have asserted that they have a right to de- 
termine on the constitutionality of any law or treaty of the United 
States, and to expound them according to their own views, even if 
they should vary from the decision of the Supreme Court of the 
United States. They have asserted more—that from their decision 
there could be no appeal to the Supreme Court of the United 
States ; and that there exists in Congress no power to frame a law, 
obliging the Court of the State, in the last resort, to submit its 
decision to the supervision of the Supreme Court of the United 
States; or if he did not misunderstand the doctrine, to withdraw 
from the State tribunals, controversies involving the laws of the 
United States, and to place them before the federal judiciary. I 
am a friend, said Mr. C. a true friend, to State rights; but not 
in all cases as they are asserted. ‘The States have their appointed 
orbit; so has the Union; and each should be confined within its 
fair, legitimate and constitutional sphere. We should equally 
avoid that subtle process of argument which dissipates into air the 
powers of this government, and that spirit of encroachment which 
would snatch from the States, powers not delegated to the general 
government. We shall thus escape both the dangers I noticed— 
that of relapsing into the alarming weakness of the confederation, 
which was described as a mere rope of sand, and also that other, 
perhaps not the greatest danger, consolidation. No man depre- 
cates more than I do the idea of consolidation ; yet, between sepa- 
ration and consolidation, painful as would be the alternative, he 
would greatly prefer the latter. 

“ Mr. Clay would now proceed to endeavour to discover the real 
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gentlemen on the other side and himself. It was agreed that there 
was no power in the general government but that which is express- 
ly granted, or which is impliable from an express grant. The dif- 
ference then must be in the application of this rule. The gentle- 
man from Virginia, who had favoured the House with so able an 
argument on the subject, had conceded, though somewhat reluc- 
tantly, the existence of incidental powers, but he contended that 
they must have a direct and necessary relation to some specified 
power. Granted. But who is to judge of this relation? And what 
rule can you prescribe different from that which the Constitution 
has required, that it should be necessary and proper? Whatever 
may be the rule, in whatever language you may choose to express 
it, there must be a certain degree of discretion left to the agent who 
is to apply it. But gentlemen are alarmed at this discretion ; that 
law of tyrants, to which they contend there is no limitation. It 
should be observed, in the first place, that the gentlemen are neces- 
sarily brought, by the very course of reasoning which they them- 
selves employ, by all the rules which they would lay down for the 
Constitution, to cases where discretion must exist. But is there no 
limitation, no security against the abuse of it’. Yes, there is such 
security in the fact of our being members of the same society, 
equally affected ourselves by the laws we promulgate. There is 
the further security in the oath which is taken to support the Con- 
stitution, and which will tend to restrain Congress from deriving 
powers which are not proper and necessary. There is the yet fur- 
ther security, that, at the end of every two years, the members 
must be amenable to the people for the manner in which their trust 
has been performed. And there remains also that further, though 
awful security, the last resort of society, which he contended be- 
longed alike to the people and to the States in their sovereign ca- 
pacity, to be exercised in extreme cases, and when oppression be- 
comes intolerable—the right of resistance. ‘Take the gentleman’s 
own doctrine, (Mr. Barbour,) the most restricted which had been 
asserted, and what other securities have we against the abuse of 
power, than those which I have enumerated ? Say that there must 
be an absolute necessity to justify the exercise of an implied power, 
who is to define that absolute necessity, and then to apply it? Who 
is to be the judge ? Where is the security against transcending that 
limit? The rule the gentleman contends for, has no greater securi- 
ty than that insisted upon by us. It equally leads to the same dis- 
cretion, a sound discretion, exercised under all the responsibility of 
a solemn oath, of a regard to our fair fame, of a knowledge that 
we are ourselves the subjects of those laws which we pass, and last- 
ly, of the right of resisting insupportable tyranny. And by way 
of illustration, Mr. €. said, that, if the sedition act had not been 
condemned by the indignant voice of the-community, the right of 
resistance would have accrued. If Congress assumed the power to 
control the right of speech, and to assail, by penal statutes, that 
greatest of all the bulwarks of liberty, the freedom of the press, 
and there were no other means to arrest their progress, but that to 
which he had referred, lamentable as would be the appeal, such @ 
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monstrous abuse of power, he contended, would authorize a recur- 
rence to that right, 

‘¢ If, then, the gentlemen on the other side and himself differed 
so little in their general principles, as he thought he had shown, 
he would proceed for a few moments, to look at the Constitution a 
little more in detail. I have contended, said Mr. C. that the power 
to construct post roads, is expressly granted in the power to estab- 
lish post roads. If it be, there is an end of the controversy ; 
but if not, the next inquiry is, whether that power may be fairly 
deduced by implication, from any of the specified grants of power. 
To show that the power is expressly granted, I might safely ap- 
peal to the arguments already used, to prove that the word establish, 
in this case, can mean only one thing—the right of making. Sev- 
eral gentlemen had contended that the word had a different sense ; 
and one had resorted to the preamble of the Constitution to show 
that the phrase “to establish justice,” there used, did not convey 
the power of creation. If the word “establish” was there to be 
taken in the sense which gentlemen claimed for it, that of adoption 
or designation, Congress could have had a choice only of systems 
of justice pre-existing. Would any gentleman contend that they 
were obliged to take the Justinian code, the Napoleon code, the 
code of civil, or the code of common or canon law? Establish- 
ment means, in the preamble, as in other cases, construction, for- 
mation, creation. Let me ask, in all cases of crime, which are 
* merely malum prohibitum, if you do not resort to construction, to 
a creating, when you make the offence? By your laws denouncing 
te certain acts as criminal offences, laws which the good of society re- 

quired you to pass, and to adapt to our peculiar condition, you do 
construct and create a system of rules, to be administered by the 
judiciary. But gentlemen say that the word cannot mean make ; 
that you would not say, for example, to establish a ship, to establish 
a chair. In the application of this, as of all other terms, you must 
be guided by the nature of the subject; and if it cannot be proper- 
mh ly used in all cases, it does not follow that it cannot be in any. 
7 And when we take into consideration, that, under the old articles of 
i, confederation, Congress had over the subject of post roads just as 
much power as gentlemen allow to the existing government, that 
ae it was the general scope and spirit of the new Constitution to en- 
large the powers of the general government, and that, in fact, in 
this very clause, the power to establish post offices, which was 
alone possessed, by the former government, he thought that he 
might safely consider the argument, on this part of the subject, as 
successfully maintained. With respect to military roads, the con- 
cession that they may be made when called for by the emergency, 
is admitting that the Constitution conveys the power. And we 
may safely appeal to the judgment of the candid and enlightened, 
to decide between the wisdom of these two constructions, of which 
‘i one requires you to wait for the exercise of your power until the 
i arrival of an emergency, which may not allow you to exert it; and 
i the other, without denying you the power, if you can exercise it — 
i during the emergency, claims the right of providing beforehand 
against the emergency. 












































ON INTERNAL IMPROVEMENT. 69 


‘One member had stated what appeared to him a conclusive 
arguinent against the power to cut canals, that he had understood 
that a proposition made in the convention to insert such a power, 
was rejected. To this argument more than one sufficient answer 
could be made. In the first place the fact itself had been denied, 
and he had never yet seen any evidence of it. Bnt suppose that 
the proposition had been made and overruled, unless the motives 
of the refusal to insert it were known, gentlemen were not author- 
ized to draw the inference, that it was from wegen to the power, 
or from a desire to withhold it from Congress. ight not one of 
the objections be, that the power was fairly to be inferred from 
some of the specific grants of power, and that it was therefore not 
necessary to insert the proposition: that to adopt it indeed might 
lead to weaken or bring into doubt other incidental powers not 
enumerated ? A member from New-York, (Mr. Storrs,) whose ab- 
sence Mr. C. regretted on this occasion, not only on account of 
the great aid which might have been expected from him, but from 
the cause of that absence, had iaformed him that, in the Conven- 
tion of that State, one of the objections to the Constitution by the 
anti-federalists was, that it was understood to convey to the general 
government, the power to cut canals. How often, in the course of 
the proceedings of this house, do we reject amendments, upon the 
sole ground that they are not necessary, the principle of the 
amendment being already contained in the proposition ! 

‘ Mr. C. referred to the Federalist, for one moment, to show that 
the only nétice taken of that clause of the Constitution which re- 
lates to post roads, was favourable to his construction. The power, 
that book said, must always be a harmless one. He had endeavour- 
ed to show not only that it was perfectly harmless, but that every 
exercise of it must be necessarily beneficial. Nothimg which tends 
to facilitate intercourse among the States, says the Federalist, can 
be unworthy of the public care. What intercourse ? Even if re- 
stricted on the narrowest theory of gentlemen, on the other side, 
to the intercourse of intelligence, they deny that to us, since they 
will not admit that we have the power to repair or improve the 
way, the right of which they yield us. In a more liberal and en- 
larged sense of the word, it will comprehend all those various 
means of accomplishing the object, which are calculated to render 
us a homogeneous people—one in feeling, in interest, and affec- 
tion; as we are one in our political relation. 

Was there not a direct and intimate relation between the power 
to make war and military roads and canals? It was in vain that the 
Convention should have confided to the general government the 
tremendous power of declaring war—should have imposed upon it 
the duty to employ the whole physical means of the nation, to ren- 
der the war, whatever may be its character, successful and glori- 
ous; if the power is withheld of transporting and distributing those 
means. Let us appeal to facts, which are sometimes worth volumes 
of theory. We have recently had a war raging on all the four 
quarters of the Union. The only circumstance, which gave me 
pain at the close of that war, the detention of Meose Island, would 
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not have occured, if we had possessed military roads. Why did 
not the Union—why did not Massachusetts, make a struggle to re- 
conquer the island? Not for the want of men; not for the want of 
patriotism, he hoped ; but from the want of physical ability to 
march a force sufficient to dislodge the enemy. On the north- 
western frontier, millions of money, and some of the most precious 
blood of the State from which I have the honour to come, were 
wastefully expended for the want of such roads. My honourable 
friend from Ohio, (Gen. Harrison,) who commanded the army in 
that quarter, could furnish a volume of evidence on this subject. 
What now paralizes our arms on the southern frontier, and occa- 
sioned the recent massacre of fifty of our brave soldiers? What 
but the want of proper means for the communication of intelligence, 
and for the transportation of our resoarces from point to point? 
Whether we refer to our own experience, or to that of other coun- 
tries, we cannot fail to perceive the great value of military roads. 
Thosé great masters of the world, the Romans, how did they sus- 
tain their power so many centuries, diffusing law and liberty, and 
intelligence, all around them? They made permanent military 
roads ; and among the objects of interest, which Europe now pre- 
sents, are the remains of those Roman roads, which are shown to 
the curious inquirer. If there were no other monument remain- 
ing of the sagacity, and of the illustrious deeds of the unfortunate 
captive of St. Helena, the internal improvements which he made, 
the road from Hamburgh to Basle, would perpetuate his memory to 
future ages. In making these allusions, let me not be misunder- 
stood. I donot desire to see military roads established for the 
purpose of conquest, but of defence; and as a part of that prepa- 
ration which should be made in a season of peace for a season of 
war, I do not wish to see this country ever in that complete state 
of preparation for war, for which some contend ; that is, that we 
should constantly have a large standing army, well disciplined, and 
always ready to act. I want to see the bill, reported by my friend 
from Ohio, or some other embracing an effective militia system, 
passed into a law; and achain of roads and canals, by the aid of 
which our physical means can be promptly transported to any re- 
quired point. These, connected with a small military establish- 
ment to keep up our forts and garrisons, constitute the kind of pre- 
paration for war, which, it appeared to. him, this country ought to 
make. No man, who has paid the least attention to the operations 
of modern war, can have failed to remark how essential good roads 
and canals are to the success of those operations. How often have 
battles been won by celerity and rapidity of movement? It was 
one of the most essential circumstances in war. But, without good 
roads, it was impossible! He recalled to the recollection of some of 
the members, the fact that, in the Senate, several years ago, an 
honourable friend of his, (Mr. Bayard,) whose premature death he 
ever deplored—who was an ornament to the councils of his coun- 
try ; and whom, when abroad, he found the able and fearless advo- 
cate of her rights—had, in supporting a subscription which he pro- 
posed the United States should make to the stock of the Delaware 
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and Chésapeake canal company, earnestly recommended the 
measure as connected with our operations in war. [I listened to 
my friend with some incredulity, and thought he pushed his argu- 
ment too far. I had, soon after, a practical evidence of its justness. 
For, in travelling from Philadelphia, in the fall of 1813, I saw 
transporting, by government, from Elk river to the Delaware, large 


quantities of massy timbers fcr the construction of the Guerriere - 


or the Franklin, or both; and judging from the number of wag- 
gons and horses, and the number of days employed, I believe the 
additional expense of that single operation, would have gone very 
far to complete that canal, whose cause was espoused with so much 
eloquence in the Senate, and.with so much effect, too; bills hav- 
ing passed that body more than once to give aid, in some shape 
or other, to that canal. With notorious facts like this, was it ob- 
vious that a line of military canals was not only necessary and 
proper, but almost indispensable to the war-making power ? 

“One of the rules of construction, Mr. C. continued, which had 
been laid down, he acknowledged his incapacity to comprehend. 
Gentlemen say that the power in question is a substantive power ; 
and that no substantive power could be derived by implication. 
What is their definition of a substantive power? Will they favour 
us with the principle of discrimination between powers which, be- 
ing substantive, are not grantable but by express grant, and those 
which, not being substantive, may be conveyed by implication ? 
Although he did not perceive why this power was more entitled 
than many implied powers to the denomination of substantive, 
suppose that he yielded, how did gentlemen prove that it may not 
be conveyed by implication? If the positions were maintained, 
which have not yet been proven, that the power is substantive, and 
that no substantive power can be implied, yet he trusted it had 
been satisfactorily shown that there was an express grant. 

‘“‘ His honourable friend from Virginia (Mr. Nelson) had denied 
the operation of executive influence on his mind; and had inform- 
ed the committee, that from that quarter he had nothing to expect, 
to hope, or to fear. I did not impute to my honourable friend any 
such motive ; I know his independence of character and of mind, too 
well todo so. But, I entreat him to reflect, if he does not expose 
himself to such an imputation by those less friendly disposed to- 
wards him than myseif. Let us look a little at facts. The Presi- 
dent recommended the establishment of a bank. If ever there 
were a stretch of the implied powers, conveyed by the Constitu- 
tion, it has been thought that the grant of the charter of the Na- 
tional Bank was one. But the President recommends it. Where 
was then my honourable friend, the friend of State rights, who so 
pathetically calls upon us to repent, in sackcloth and ashes, our 
meditated violation of the Constitution; and who kindly expresses 
his hope that we shall be made to feel the public indignation? 
Where was he at this awfulepoch? Where was that eloquent 
tongue which we have now heard with so much pleasure? Silent! 
silent as the grave. 

_“[Mr. N. said, across the House, that he voted against the bank. 
hill, when first recommended. | 
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«“ Alas! said Mr. C. my honourable friend had not the heart to 
withstand a second recommendation from the President : but, when 
it came, yielded, no doubt, most reluctantly to the executive wishes, 
and voted for the bank. At the last session of Congress, Mr. 
Madison recommends (and I will presently make some remarks on 
that subject,) an exercise of all the existing powers of the general 
government to establish a comprehensive system of internal im- 

rovements. Where was my honourable friend on that occasion ? 
Not silent as the grave, but he gave a negative vote almost as silent. 
No effort was made on his part, great as he is when he exerts the 
powers of his well-stored mind, to save the commonwealth from 
that greatest of all calamities, a system of internal improvement. 
No, although a war with all the allies, he now thinks, would be less 
terrible than the adoption of this report, not one word then dropt 
from his lips against the measure. [Mr. Nelson said he voted 
against the bill.| That he whispered out an unwilling negative, 
Mr. C. did not deny ; but it was unsustained by that torrent of elo- 
quence which was poured out on the present occasion. But, said 
Mr. C. we have an executive message now, not quite as ambiguous 
in its terms, nor as ora¢ular in its meaning, as that of Mr. Madison 
appears to have been. No! the President now says, that he has 
made great efforts to vanquish his objections to the power, and that 
he cannot but believe that it does not exist. ‘Then my honourable 
friend rouses, thunders forth the danger in which the Constitution 
is, and sounds aloud the tocsin of alarm. Far from insinuating 
that he is at all biassed by the executive wishes, Iappeal to his can- 
dour to say, if there is nota remarkable coincidence between his 
zeal and exertions, and the opinions of the chief magistrate ? 

* Now let us review those opinions, as communicated at different 
periods. It was the opinion of Mr. Jefferson, that, although there 
was no general power vested, by the Constitution, in Congress, to 
construct roads and canals, without the consent of the States, yet 
such a power might be exercised with their assent. Mr. Jefferson 
not only held this opinion in the abstract, but he practically exe- 
cuted it, in the instance of the Cumberland road, and how? First 
by a compact made with the State of Ohio, for the application of a 
specified fund, and then by compacts with Virginia, Pennsylvania 
and Maryland, to apply the fund so set apart within their respective 
limits. If, however, I rightly understood my honourable friend, 
the other day, he expressly denied, (and in that I concur with him, ) 
that the power could be acquired by the mere consent of the State. 
Yet he defended the act of Mr. Jefferson, in the case referred to. 
[Mr. Nelson expressed his dissent to this statement of his argu- 
ment.] Mr. C. said it was far from his intention to mis-state the 
gentleman. He certainly had understood him to say, that, as the 
road was first stipulated for in the compact with Ohio, it was com- 
petent afterwards to carry it through the States mentioned, with 
their assent. Now, if we have not the right to make a road in vir- 
tue of one compact made with a single State, can we obtain it by 
two contracts made with several States? The character of the 
fund could not affect the question. It was totally immateriat 
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whether it arose from the sales of the public lands or from the gen- 
eral revenue. Suppose a contract, made with Massachusetts, that a 
certain portion of the revenue, collected at the port of Boston from 
foreign trade, should be expezded in making roads and canals 
leading to that State; and that a subsequent compact should be 
made with Connecticut, or New-Hampshire, for the expenditure of 
the fund on these objects, within their limixs. Can we acquire the 
power, in this manner, over internal improvements, if we do not 
possess it independently of such compacts? He conceived clearly 
not. And he was entirely at a loss to comprehend how gentlemen, 
consistently with their own principles, could justify the erection of 
the Cumberland road. No man, he said, was prouder than he was, 
of that noble monument of the provident care of the nation, and 
of the public spirit of its projectors; and he trusted, that, in spite 
of all constitutional and other scruples, here or elsewhere, an ap- 
propriation would be made to complete that road. He confessed, 
however, freely, that he was entirely unable to conceive of any 
principle on which that road could be supported, that would not up- 
hold the general power contended for. 

“¢ He would now examine the opinion of Mr. Madison. Of all 
the acts of that pure, virtuous and illustrious statesman, whose ad- 
ministration has so powerfully tended to advance the glory, honour 
and prosperity of this country, he most regretted, for his sake and 
for the sake of the country, the rejection of the bill of the last 
session. He thought it irreconcileable with Mr. Madison’s own 
principles—those great, broad and liberal principles, on which he 
so ably administered the government. And, Sir, said Mr. C. when 
I appeal to the members of the last Congress, who are now in my 
hearing, I am authorized to say, with regard to the majority of 
them, that no circumstance, not even an earthquake that should 
have swallowed up one half of this city, could have excited more 
surprise than when it was first communicated to this house, that 
Mr. Madison had rejected his own bill—I say his own bill: for his 
Message at the opening of the session meant nothing, if it.did not 
recommend such an exercise of power as was contained in that bill. 
My friend, who is near me, (Mr. Johnson, of Virginia,) the opera- 
tions of whose vigorous and independent mind depend upon his 
own internal perceptions, has expressed himself with a becoming 
manliness, and thrown aside the authority of names, as having no 
bearing with him on the question. But their authority has been 
referred to, and will have influence with others. It was impossible, 
moreover, to disguise the fact, that the question is now a question 
between the executive on the one side, and the representatives of 
the people on the other. So it is understood in the country, and 
such is the fact. Mr. Madison enjoys, in his retreat at Montpelier, 
the repose and the honours due to his eminent and laborious pub- 
lic services; and I would be among the last to disturb it. How- 
ever painful it is to me to animadvert upon any of his opinions, I 
feel perfectly sure, that the circumstance can only be viewed by 
him with an enlightened liberality. What are the opinions which 
have been expressed by Mr. Madison on this subject? I will not 
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refer to all the messages wherein he has recommended internal im 
provements; but to that alone which he addressed to Corigress at 
the commencement of the last session, which contains this passage : 
‘I particularly invite again the attention of Congress to the expe- 
‘ diency of exercising their existing powers, and, where necessary, of 
‘resorting to the prescribed mode of enlarging them, in order to ef- 
‘ fectuate a comprehensive system of roads and canals, such as will 
‘ have the effect of drawing more closely together every part of our 
‘country, by promoting intercourse and improvements, and by in- 
‘creasing the share of every part in the common stock of national 
‘prosperity.’ In the examination of this passage, two positions 
forced themselves upon our attention. The first was, the assertion, 
that there are existing powers in Congress to effectuate a compre- 
hensive system of roads and canals, the effect of which would be 
to draw the different parts of the country more closely together. 
And I would candidly admit, in the second place, that it was inti- 
mated, that in the exercise of those existing powers, some defect 
might be discovered, which would render an amendment of the 
Constitution necessary. Nothing could be more clearly affirmed 
than the first position; but in the Message of Mr. Madison return- 
ing the bill, passed in consequence of his recommendation, he has 
not specified a solitary case to which those existing powers are ap- 
plicable; -he has not told us what he meant by those existing 
powers; and the general scope of his reasoning, in that Message, 
if well founded, proved that there were no existing powers what- 
ever. It was apparent that Mr. Madison himself had not examin- 
ed some of those principal sources of the Constitution from which, 
during this debate, the power had been derived. I deeply regret, 
and I know that Mr. Madison regretted, that the circumstances 
under which the bill was presented him, (the last day but one of a 
most busy session,) deprived him of an opportunity of that 
thorough investigation, of which no man is more capable. It is 
certain, that, taking his two Messages at the same session together, 
they are perfectly irreconcileable. What, moreover, was the na- 
ture of that bill? It did not apply the money to any specific ob- 
ject of internal improvement, nor designate any particular mode in 
which it should be applied, but merely set apart and pledged the 
fund tothe general purpose, subject to the future disposition of 
Congress. If, then, there were any supposable case whatever, to 
which Congress might apply money in the erection of a road, or 
cutting a canal, the bill did not violate the Constitution. And it 
ought not to have been anticipated, that money constitutionally 
appropriated by one Congress, would afterwards be anconstitution- 
ally expended by another. 

“<I come now, said Mr. C. to the Message of Mr. Monroe; and 
if, by the communication of his opinion to Congress, he intended 
to prevent discussions, he has most wofuliy failed. I know that, ac- 
cording to a most venerable and excellent usage, the opinion, 
neither of the President nor of the Senate, upon any proposition 
depending in this house, ought to be adverted to. Even in the 
Parliament of Great Britain, a member who would refer to the 
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epinion of the sovereign, in such a case, would be instantly called 
to order; but under the extraordinary circumstances of the Presi- 
dent having, with, I have no doubt, the best motives, volunteered 
his opinion on this head, and inverted the order of legislation by 
beginning where it should end; Iam compelled, most reluctantly, 
to refer to that opinion. I cannot but deprecate the practice of 
which the President has, in this instance, set the example to 
his successors. The constitutional order of legislation supposes 
that every bill originating in one house, shall be there deliberately 
investigated, without influence from any other branch of the legis- 
lature ; and then remitted to the other house for a like free and 
unbiassed consideration. Having passed both houses, it is to be laid 
before the President; signed, if approved, and, if disapproved, to 
be returned, with his objections, to the originating house. In this 
manner, entire freedom of thought and of action is secured, and 
the President finally sees the proposition in the most matured form 
which Congress can give to it. The practical effect, to say no 
more, of forestalling the legislative opinion, and telling us what we 
may or may not do, will be to deprive the President himself of the 
opportunity of considering a proposition so matured, and us of the 
benefit of his reasoning applied specifically to such proposition. 
For the Constitution further enjoins it upon him to state his objec- 
tions upon returning the bill. The originating house is then to re- 
consider it, and deliberately to weigh those objections; and it is 
further required, when the question is again taken, shall the bill 
pass, those objections notwithstanding? that the votes shall be 
solemnly spread, by ayes and noes, upon the record. Of this op- 
portunity of thus recording our opinions, on matters of great pub- 
lic concern, we are deprived, if we submit to the innovation of the 
President. I will not press this part of the subject further. I re- 
peat, again and again, that I have no doubt but that the President 
was actuated by the purest motives. I am compelled, however, in 
the exercise of that freedom of opinion, which, so long as I exist, I 
will maintain, to say that the proceeding is irregular and unconsti- 
tutional. Let us, however, examine the reasoning and opinion of 
the President. [Mr. C. here quoted the passage of the Message 
at the opening of the session, which follows :] 

‘A difference of opinion has existed from the first formation 
‘of our Constitution to the present time, among our most enlight- 
‘ened and virtuous citizens, respecting the right of Congress to es- 
‘tablish such a system of improvement. Taking into view the 
‘trust with which I am now honoured, it would be improper, after 
‘what has passed, that this discussion should be revived, with an 
‘uncertainty of my opinion respecting the right. Disregarding 
‘early impressions, I have bestowed on the subject all the delibera- 
‘tion which its great importance and a just sense of my duty re- 
‘quired, and the result is, a settled conviction in my mind that Con- 
‘gress do not possess the right. It is not contained in any of the 
‘specified powers granted to Congress; nor can I consider it inci- 
‘dental to, or a necessary mean, viewed on the most liberal scale, 
‘for carrying into effect any of the powers which are specifically 


a i 
; rs 
Fy 


EE eT ee 








Sey |e Naa ke gee 
aN te fe) o 


a eo aS te +s 
re paver pale BN ee ge Bt aie So 
ae. tO <hg dee Ne ee Pe Ps 
pa rie meee, ah 4 
ree ye RAT ™ . Pec 


eee ad 


“a8 bei ag 6 a a» 1 r 

aes Uae te ke to a3 epee * 
NN a ae a en 
ET Se ee | Se hea ES tye ts = 


a ede 


a Pash as hia 
eat yer e 
Bt kT aki s oo 

- es es ““y 


ne teat G2, 
Cg eee 
ate UN 


lata a Tami sit 
ee ee es 


ot 


Pie iy ST ba 


x oe 
he 


2 


a ee ee 


Pe yey ae 


ne eet 


o 4 

ey eee ae 
pe a sae coe a 
= , - . “- 


end aan ae 


$2 


asthe 
2 
- 4 


eer 
er 
voce = 


aera 
7 
ae. 
Ss 


ce a 
eM viel 
el eles teh 8 


76 MR. CLAY’S SPEECH 


‘granted. In communicating this result, I cannot resist the obliga- 
‘tion which I feel, to suggest to Congress the propriety of recom- 
‘mending to the States the adoption of an amendment to the Con- 
‘stitution, which shall give the right in question. In cases of 
‘doubtful construction, especially of such vital interest, it comports 
‘with the nature and origin of our institutions, and will contribute 
‘much to preserve them, to apply to our constituents for an explicit 
‘grant of the power. We may confidently rely, that, if it appears 
‘to their satisfaction that the power is necessary, it will always be 
‘ granted.’ 

“In this passage, the President has furnished us with no reason- 
ing, no argument, in support of his opinion—nothing addressed to 
the understanding. He gives us, indeed, an historical account of 
the operations of his own mind, and he asserts that he has made a 
laborious effort to conquer his early impressions, but that the result 
is a settled conviction against the power, without a single reason. 
In his position, that the power must be specifically granted, or inci- 
dent to a power so granted, it has been seen that [ have the honour 
to entirely concur with hinr; but .he says the power is not among 
the specified powers. Has he taken into consideration the clause 
respecting post roads, and told us how and why that does not con- 
vey the power? If he had acted within what I conceive to be his 
constitutional sphere of rejecting the bill, after it had passed both 
houses, he must have learnt that great stress was placed on that 
clause, and we should have been enlightened by his comments 
upon it. As to his denial of the power, as an incident to any of 
the express grants, Mr. C. said, he would have thought that we 
might have safely appealed to the experience of the President, 
during the late war, when the country derived so much benefit 
from his judicious administration of the duties of the war depart- 
ment, whether roads and canals for military purposes were not es- 
sential to celerity and successful result in the operations of armies. 
This part of the Message was all assertion, and contained no argu- 
ment which he could comprehend, or which met the points con- 
tended for during this debate. Allow me here, said Mr. C. to say, 
and I do it without the least disrespect to that branch of the gov- 
ernment, on whose opinions and acts it has been rendered my pain- 
ful duty to comment; let me say, in reference to any man, however 
elevated his station, even if he be endowed with the power and 
prerogatives of a sovereign, that his acts are worth infinitely more, 
and are more intelligible, than mere paper sentiments or declara- 
tions. And what have been the acts of the President? During 
his tour of the last summer, did he not order a road to be eut or re- 
paired from near Plattsburg to the St. Lawrence? And my hon- 
ourable friend will excuse me, if my comprehension is too dull to 
perceive the force of that argument which seeks to draw a distine- 
tion between repairing an old and making a new road. [Mr. 
Nelson said he had not drawn that distinction, having only 
stated the fact.] Certainly no such distinction was to be found in 
the Constitution, or existed in reason. Grant, however, the power 
of reparation, and we will make itdo. We will take the post roads, 
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sinuous as they are, and put them in a condition to enable the mails 
to pass, without those mortifying and painful delays and disappoint- 
ments, to which we, at least in the west, are so often liable. The 
President then, ordered a road of considerable extent to be con- 
structed or repaired, on his sole authority, in a time of profound 
peace, when no enemy threatened the country, and when, in rela- 
tion to the power as to which alone that road could be useful in 
time of war, there existed the best understanding, and a prospect 
of lasting friendship greater than at any former period. On his 
sole authority the President acted, and we are already called upon 
by the chairman of the committee of ways and means to sanction 
the act by an appropriation. This measure has been taken, too, 
without the consent of the State of New-York; and what is won- 
derful, when we consider the magnitude of the State rights which 
are said to be violated, without even a protest on the part of that 
State against it. On the contrary, I understand, from some of the 
military officers who are charged with the execution of the work, 
what is very extraordinary, that the people, through whose quar- 
ter of the country the road passes, do not view it as a national ca- 
lamity ; that they would be very glad that the President would visit 
them often, and that he would order a road to be cut and improved, 
at the national expense, every time he should visit them. Other 
roads, in other parts of the Union, have, it seems, been likewise or- 
dered, or their execution, at the public expense, sanctioned, by the 
executive, without the concurrence of Congress. If the Presi- 
dent has the power to cause those public improvements to be exe- 
cuted, at his pleasure, whence is it derived If any member will 
stand up in his place and say, the President is clothed with this au- 
thority, and that it is denied to Congress, let us hear from him; 
and let him point to the clause of the Constitution, which vests it 
in the executive and withholds it from the legislative branch. 

“ There is no such clause ; there is no such exclusive executive 
power. ‘The power is derivable by the executive only from those 


provisions of the Constitution, which charge him with the duties of 


commanding the physical force of the country, and the employ- 
ment of that force in war, and the preservation of the public tran- 
quility, and in the execution of the laws. But Congress has para- 
mount power to the President. It alone can declare war, can raise 
armies, can provide for calling out the militia, in the specified in- 
stances, and can raise and appropriate the ways and means neces- 
sary to these objects. Or is it come to this, that there are to be 
two rules of construction for the Constitution—one, an enlarged 
rule, for the Executive—and another, a restricted rule, for the Le- 
gislature? Is it already to be held, that, according to the genius 
and nature of our Constitutions, powers of this kind may be safely 
entrusted to the Executive, but, when attempted to be exercised by 
the Legislature, are so alarming and dangerous, that a war with all 
the allied powers would be less terrible, and that the nation should 
clothe itself straightway in sackcloth and ashes? No, Sir, if the 
power belongs only by implication to the Chief Magistrate, it is 
placed both by implication and express grant in the hands of Con- 
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gress. I am so far from condemning the act of the President, 
to which I have referred, that I think it deserving of high approba- 
tion. That it was within the scope of his constitutional authority, I 
have no doubt: and I sincerely trust that the Secretary at War will, 
in time of peace, constantly employ in that way, the military force. 
{t will, at the same time, guard that force against the vices incident 
to indolence and inaction, and correct the evil of subtracting from 
the mass of the labour of society, where labour is more valuable 
than in any other country, that portion of it which enters into the 
composition of the army. But I most solemnly protest against any 
exercise of powers of this kind, by the President, which are denied 
to Congress. And, if the opinions expressed by him, in his Mes- 
sage, were communicated, or are to be used here, to influence the 
judgment of the house, their authority is more than countervailed 
by the authority of his deliberate acts. 

‘*Some principles drawn from political economists have been 
alluded to, and we are advised to leave things to themselves, upon 
the ground that, when the condition of society is ripe for internal 
improvements, that is, when capital can be so invested with a fair 
prospect of adequate remuneration, they will be executed by asso- 
ciations of individuals, unaided by government. With my friend 
from South Carolina, (Mr. Lowndes,) I concur in this as a general 
maxim; and [also concur with him, that there are exceptions to it. 
The foreign policy which I think this country ought to adopt, pre- 
sents one of those exceptions. It would perhaps be better for man- 
kind, if, in the intercourse between nations, all would leave skill 
and industry to their unstimulated exertions. But this is not done; 
and if other powers will incite the industry of their subjects, and de- 
press that of our citizens, in instances where they may come into 
competition, we must imitate their selfish example. Hence the ne- 
cessity to protect our manufactures. In regard to internal improve- 
ments, it did not always follow that they would be constructed 
whenever they would afford a competent dividend upon the capital 
invested. It may be true generally, that, in old countries, where 
there is a great accumulation of surplus capital, and a consequent 
low rate of interest, that they would be made. But in a new coun- 
try, the condition of society may be ripe for public works long be- 
fore there is, in the hands of individuals, the necessary accumula- 
tion of capital to effect them; and, besides, there is generally, in 
such a country, not only a scarcity of capital, but such a multiplici- 
ty of profitable objects presenting themselves as to distract the 
judgment. Further—the aggregate benefit resulting to the whole 
society, from a public improvement, may be such as to amply justi- 
fy the investment of capital in its execution; and yet that benefit 
may be so distributed among different and distant persons, as that 
they can never be got to act in concert. The turnpike roads want- 
ed to pass the Allegany mountains, and the Delaware and Chesa- 
peake canal, are objects of this description. ‘Those who would 
be most benefited by these improvements, reside at a considerable 
distance from the sites of them; many of those persons never have 
seen and never will see them. How is it possible to regulate the 
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contributions, or to present to individuals so situated, a sufficiently 
lively picture of their real interests to get them to make exertions, 
in effecting the object, commensurate with their respective abili- 
ties? I think it very possible that the capitalist, who should invest 
his money in one of those objects, might not be reimbursed three 
per cent. annually upon i:. And yet society, in various forms, 
might actually reap fifteen or twenty per cent. The benefit re- 
sulting from a turnpike road, made by private associations, is di- 
vided between the capitalist who receives his tolls, the lands 
through which it passes, and which are augmented in their value, 
and the commodities whose value is enhanced by the diminished 
expense of transportation. A combination upon any terms, much 
less a just combination, of all these interests to effect the improve- 
ment, is impracticable. And if you await the arrival of the period 
when the tolls alone can produce a competent dividend, it is evi- 
dent that you will have to suspend its executign until long after the 
general interests of society would have authorized it. 

“ Again, improvements made by private associations are gener- 
ally made by the local capital. But ages must elapse before there 
willbe concentrated in certain places, where the interests of the 
whole community may call for improvements, sufficient capital to 
make them. The place of the improvement too is not always the 
most interested in its accomplishment. Other parts of the Union— 
the whole line of the seaboard—are quite as much, if not more, in- 
terested in the Delaware and Chesapeake canal, as the small tract 
of country through which it is proposed to pass. ‘The same obser- 
vation will apply to turnpike roads passing through the Allegany 
mountain. Sometimes the interest of the place of the improve- 
ment, is adverse to the improvement and to the general interest. 
He would cite Louisville, at the rapids of the Ohio, as an example, 
whose interest will probably be more promoted by the continuance, 
than the removal of the obstruction. Of all the modes in which a 
government can employ its surplus revenue, none is more perma- 
nently beneficial than that of internal improvement. Fixed to the 
soil, it becomes a durable part of the land itself, diffusing comfort 
and activity and animation on all sides. The first direct effect was 
on the agricultural community, into whose pockets came the dif- 
ference in the expense of transportation between good and bad 
ways. ‘Thus, if the price of transporting a barrel of flour by the 
erection of the Cumberland turnpike should be lessened two dollars, 
the producer of the article would receive that two dollars more now 
than formerly. 

“But, putting aside all pecuniary considerations, there may be 
political motives sufficiently powerful alone to justify certain inter- 
nal improvements. Does not our country present such? How 
are they to be effected, if things are left to themselves? I will not 
press the subject further. I am but too sensible how much I have 
abused the patience of the committee, by trespassing so long upon 
its attention. ‘The magnitude of the question, and the deep inter- 
est I feel in its rightful decision, must be my apology. We are 
now making the last effort to establish eur power; and [ call on 
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the friends of Congress, of this house, or the true friends of State 
rights, (not charging others with intending to oppose them,) to 
rally round the Constitution, and to support, by their votes on 
this occasion, the legitimate powers of the Legislature. If we 
do nothing this session but pass an abstract resolution on the sub- 
ject, I shall, under all circumstances, consider it a triumph 
for the best interests of the country, of which posterity will, if 
we do not, reap the benefit. I trust, that by the decision which 
shall be given, we shall assert, uphold and maintain, the authority 
of Congress, notwithstanding all that has been or may be said 
against it.” 


The result of the long and spirited debate which took place on 
this subject, and in which Mr. Cuay took a leading part, was the 
adoption of the first of four resolutions, which had been report- 
ed by the committee to which it had been referred: That resolu- 
tion was as follows : 

“ Resolved, ‘That Congress have power, under the Constitution, 
to appropriate money for the construction of post roads, military 
and other roads, and of canals, and for the improvement of water 
courses.” | 

This was adopted by a vote of ninety in the affirmative, and 
seventy-five in the negative. 

The following resolutions, reported by the same committee, 
upon the question being taken upon each, were severally rejected : 
the second and fourth by a majority of two only. 

2. “* Resolved, 'That Congress has power, under the Constitution, 
to construct post roads and military roads, provided that private 
property be not taken for public use, without just compensation.” 

‘eas 82. Nays 84. 

3. “ Resolved, That Congress has power under the Constitution. 

to construct roads and canals, necessary for commerce between the 


States, provided that private property be not taken for public use 
without just compensation.” Yeas71. Nays 95. 


4. “ Resolved, That Congress has power, under the Constitution, 
to construct canals for military purposes, provided that private 
property be not taken for public use without just compensation.” 

Yeas 81. Nays 83. 


‘Thus the adoption of the first resolution only, and the rejection 
of the rest, placed the question on this most singular ground ; that 
Congress have a power to appropriate money for the purposes of 
constructing roads and canals; but have not the power to carry 
that appropriation into efiect by the only means which are necessa- 
ry to carry it into execution. 
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With the utmost deference, we conceive that the three rejected 
resolutions are but necessary and inevitable conclusions which fol- 
low from the first. ‘The power to appropriate, if these conclusions 
are rejected, becomes no power at all. ‘The money appropriated 
cannot be expended, if the powers expressed in the rejected reso- 
jutions do not exist. If it cannot be constitutionally expended, we 
beg most humbly to inquire how it can be constitutionally appro- 
priated ? There is no room for reason and inference on this part of 
the subject. It is a simple matter of fact. Can the money which 
Congress may appropriate for a road, be in fact expended, if Con- 
gress has not a strict power to execute the work in every part, and 
through every impediment? If not, we affirm that no consent of 
States or individuals can give it that power. It is equally a viola- 
tion of the Constitution, and in derogation of the dignity of the 
government, to acquire new powers from the compact of a State 
or an individual. We know no other way of acquiring such 
powers, but by an amendment of the Constitution. 

But the fate of those resolutions, and the singular aspect of the 
votes by which they were decided, are calculated to excite a crowd 
of reflections, to which we have not space to allot. We have no hes- 
itation, however, in declaring our suspicion, that the alarm so in- 
dustriously sought to be created about this power, was the real 
cause of the most singular and extraordinary difference of the votes 
on these resolutions—a power which the President professes to 
believe would be perfectly harmless and most beneficial to the 
Union—which his predecessors, who held this doctrine, agreed was 
of the same character—which they all recommend as an amend- 
ment to the Constitution. 

Assuredly, there seems to be something mysterious and inexpli- 
cable in all this language taken together. There is but one solu- 
tion of it, conceivable to us; and we freely confess, we do not wish 
to utter it. We have no doubt that Mr. H. Nelson, and other distin- 
guished gentlemen, upon an examination of their motives and 
views, would be able to furnish it. Once for all, however, we will 
take leave to observe, that we do not give those gentlemen any 
exclusive credit for regard to the Constitution, and the welfare ef 
the country, or for any just or liberal or honourable views. 
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our countrymen is continually displayed by new and important 





inventions ; and it is probable that, for the next twenty years, many 
questions of moment will arise under the patent laws of the United 
States. 7 
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Hitherto, the mode of proceeding under the tenth section of 


the patent law, for the purpose of repealing letters patent, has been 
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various in different quarters of the Union. And it does indeed 
seem somewhat singular, that the practice has not heretofore been 
fully settled ; since many controversies have arisen, for the last 
i few years, in relation to the validity of letters patent. We are, 
| however, inclined to believe, that instead of proceeding under the 
| tenth section of the act of 1793, parties have gone on and violated 
‘ q | the rights of patentees, and left the latter to commence suits under 
the sixth section of the same statute, for the infringement of their 
ay vested privileges and immunities. If the patentees can not, under 
this section, sustain their suits, the repeal of the patent follows. 
The great question now to be decided, is, Shall there be a Jury 
(a trial under the tenth section of the patent law, when the validity 
of letters patent is tested ? or shall the trial be before the District 
Judges alone? or, in other words, when the rule granted to show 
cause, is made absolute, shall a scire facias issue after the manner 
of the practice in England, and a trial by jury follow? or shall pro- 


cess issue to repeal the patent ? 
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in 1809, in the case of Perkins vs. Odiorne, commenced in the 
District Court of the United States for the District of Massachu- 
setts, for the repeal of certain letters patent, much doubt was ex- 
pressed as tothe method of proceeding; and the following note is 
added to the mention of the decision, in Fessenden’s Essay on the 
Law of Patents, p. 176: “ Although the gentlemen employed in 
this cause, (Messrs. Otis and Jackson for the plaintiff, and Messrs. 
Dexter and Fairbanks for defendants,) are justly reputed among 
the most able advocates in this or the United States, we are inform- 
ed that there existed considerable doubt and hesitancy relative to 
the most eligible mode of proceeding, as there are no American 
precedents applicable to this case; and perhaps none, directly in 
point, can be found among the British authorities.” 

At the October term of the Circuit Court of the United States, 
at Boston, in 1816, it was decided in the case of Stearns in error 
vs. Barrett, (Mason’s Rep. 153,) that the proceedings under the 
tenth section of the patent act, of 21st, February, 1793, chap. 11, 
are in the nature of a sczre faczas at the common law, to. repeal a 
patent. This case was argued by G. Sullivan for the plaintiff in 
error, and by Bigelow and Gorham for the defendants; and the 
opinion of Judge Story will be found very unqualified in favour 
of a trial by Jury. 

In March last, an application was made to the District Judge of 
the Southern District of the State of New-York, for a rule to show 
cause, why certain letters patent, granted on the 29th day of June, 
1821, to Thomas Bryan and William Bryan, of the city of N. York, 
for a new and useful improvement in staining and printing India 
silks, should not be repealed under the 10th section of the patent 
law of the United States. The rule was granted on the reading 
and filing of sundry affidavits ; and the first day of April, on the 
opening of the Court on that day, was appointed for the patentees 
to show cause why process should not issue against them to repeal 
their patent. On the day assigned, the patentees as well as the 


complainants appeared by their respective counsel, and a question 
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was raised as to the meaning of the following words in the said 
tenth section of the patent law: “ And if sufficient cause shall not 
be shown to the contrary, the rule shall be made absolute, and 
thereupon the said Judge shall order process to be issued against 
such patentee, or his executors, administrators, or assigns, with 
costs of suit.” The counsel for the patentees contended, that when 
the whole tenth section of the patent law should be taken together, 
and in connection, that the word process meant a scire facias after 
the contemplation of the common law, and that there must be 
pleadings on the scire facias, and a jury trial, if an issue in fact 
should be joined. This was denied by the counsel for the com- 
plainants, who contended that the word process here mentioned, 
was process to repeal the patent absolutely, and that the patent 
law neither intended to give a scire facias, or a jury trial. The 
District Judge said, as the question was a new one in his Court, he 
was willing to have it argued, out of the ordinary course, by con- 
sent of the respective counsel; and so it was accordingly argued 
by D. B. Ogden and C. G. Haines, for the patentees, and by T. A. 
Emmet and I. M. Ely, for the complainants. The opinion of the 
Judge follows. He has decided that no scire facias is to issue 
under the tenth section of the patent law, and that no jury trial 
was contemplated by the Congress of the United States, when the 
statute was passed. 

Previous to the application to repeal the letters patent 
granted to the Messrs. Bryans, which brought forth the opinion 
here inserted, there was another application made to repeal the 
letters patent granted to John Haight and Nicholas Haight, of the 
city of New-York, for a new and useful improvement in the manu- 
facture of ingrain carpets. Several questions of practice having 
been agitated on the day assigned for showing cause why process 
should not issue to repeal the said letters patent, his Honour Judge 
Van Ness ordered the following minutes to be entered on the rec- 


ords of the Court, as a future guide in patent cases : 
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U. 8. DISTRICT COURT FOR THE SOUTHERN DISTRICT 
OF NEW-YORK. 
In the matter of the Patent, granted by the United 
States of America, to John Haight and Nicholas 
Haight, dated the 12th day of August, one thou- 
sand eight hundred and twenty. 

ON the tenth day of February, one thousand eight hundred and 
twenty-two, Alexander Thomson and Donald Malcolm respective- 
ly made affidavits, before Judge Van Ness, that the above mention- 
ed patent had been obtained upon false suggessions: Upon these, 
together with other affidavits made in Scotland, and sworn to be- 
fore the American Consul at Glasgow, a motion was made in open 
Court, the same day, pursuant to the provisions of the tenth sec- 
tion of the act of Congress, for a rule directing the above named 
patentees “to show cause why process should not issue to repeal 
their patent.” The matter alleged appeared to the Judge suffi- 
cient, and he granted the rule prayed for. 

On the 18th day of March, in the said year, in obedience to the 
rule, both parties, as well the complainants as the patentees, ap- 
peared in Court, attended by their counsel. It was moved by the 
counsel for the complainants, that the rule to show cause, granted 
in this case, now be made absolute; and that the Judge order pro- 
cess to be issued against the patentees to repeal their patent, agree- 
ably to the tenth section of the statute before cited. 

Under this motion, the counsel for the patentees commenced 
their argument against the legality and sufficiency of the affidavits, 
on which the rule to show cause was granted, when they were stop- 
ped by the Court. The Judge said, that the patentees were not 
now in Court, to show that the original rule had been granted erro- 
neously, or upon irregular or insufficient affidavits; but, in the 
words of the tenth section of the patent law, to show cause why 
process should not issue, to repeal the patent. That was the re- 
quisition of the rule, and that was al] that could be shown while it 
was in force: ‘The course pursued by the counsel was therefore 
irregular. If any error had been committed, in granting the rule 
to show cause, it could only be corrected upon notice and mo- 
tion to vacate the rule. 

The counsel then prayed for time to give the notice and make 
the motion, which was granted. 

On the twenty-seventh day of March, one thousand eight hun- 
dred and twenty-two, the complainants, as well as the patentees, 
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appeared in Court by their counsel, agreeably to the notice which 
had been granted; and it was moved by the counsel for the paten- 
tees, that the rule to show cause be vacated on these grounds: 
First, That two of the affidavits, taken in the city of New- 
York, were entitled in the following manner, to wit: “ District 
Court of the United States for the Southern District: In the mat- 
ter of the patent, granted by the United States of America to John 
Haight and Nicholas Haight, dated the twelfth day of August, one 
thousand eight hundred and twenty ;” when, in fact, they ought 










no matter was pending concerning the said patent in this Court; 
and the first proceeding, to wit, the motion for a rule to show 
























cause, and the rule itself, were founded upon them. 

Secondly, 'That several of the affidavits were taken and sworn 
to in Scotland, and not “before the Judge of the District Court 
where the patentee, his executors, administrators or assigns, reside,” 
as directed by the act, and could not therefore form the founda- 
tion of the rule which by the tenth section the Judge was author- 
ized to grant. 

Thirdly, Admitting the affidavits filed in this case, to be legal in 
every other respect, they did not contain sufficient matter to sustain 
a rule to show cause, nor to authorize any inquiry into the validity 
of the above described patent. 

The foregoing points were argued by I. Wells, D. B. Ogden, 
and B. Haight, for the patentees; and by 7. A. Emmet, Charles 
Graham, and D. Robert, for the complainants. 

Upon the first point, the Court decided, that the affidavit in 
question ought not to have been entitled, and on that ground or- 
dered the rule to be vacated. 

The Judge went on to remark, as this decision disposed of the 
whole case, it was unnecessary for him to express an opinion upon 
the two remaining points; but with a view to regulate future prac- 
tice, and prevent repeated discussions, it might perhaps be useful 
and proper that he should state the views he had taken of the 
other objections that had been urged to the admissibility and suffi- 
eiency of the affidavits, upon which the rule to show cause had 
been granted. 

He said, he thought the judgment would be within the limits of 
the jurisdiction allowed him, by the first clause of the tenth section 
of the patent law, if he granted the rule to show cause upon a gen- 
eral affidavit that the patent had been obtained “ surreptitiously 
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and upon false suggestions ;” that an oath to that effect, seemed to 
be all that was required by the terms of the act: he was not how- 
ever prepared to say, that it would always be a wise and judicious 
exercise of his discretion to grant a rule upon such an affidavit. 

He had no doubt, however, after this oath had been made before 
the proper judge, within the time, in the form, and in the terms 
prescribed by the act, it would be perfectly regular for the judge to 
receive other affidavits, no matter when made, in order to remove 
his doubts, and other collateral evidence, not as the foundation 
upon which to grart the rule, but to support and corroborate the 
principal affidavit, and to satisfy his conscience as to the truth of 
the general allegations it contained. 

He was therefore of opinion, that the affidavits made in Scotland 
had been in the first instance properly received, and considered’; 
and that the matters alleged in all the affidavits, were sufficient to 
authorize the rule which had been granted. 

It was decided, that the rule, when granted, and all subsequent 
proceedings, should be entitled as between complainant and de- 
fendant; and the Judge directed, that when a copy of the rule to 
show cause, was served, copies of the affidavits upon which it was 
granted, should be annexed. 


Subsequent to the adoption of the foregoing rules of practice, 
there was a full trial in the case of the Messrs. Haights, before the 
District Judge, which consumed several days; and a large number 
of witnesses were examined. No decision has yet been pronounc- 
ed. We shall give it at full length in our Journal, as soon as cir- 
cumstances will permit. In the case of the Messrs. Bryans, no 
trial on the merits has yet taken place. 

The rules laid down by the District Judge, in the case of the 
Messrs. Haights, when taken in connexion with the following opin- 
ion, may be considered as the practice of the District Court for the 


Southern District of New-York, in patent cases. 
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OPINION OF THE HON. WILLIAM P. VAN NESS, 


In the matter of the Patent granted by the United States of Amer- 
ica, to Thomas Bryan and William Byran, on the 29th day 
of June, 1821. 

That the question I am now to consider, involves serious difficul- 
ties, is admitted. Wherever it has arisen, it has confounded the 
ingenuity of the Bar, and perplexed the gravest deliberations of 
the Bench. The true meaning of the tenth section of the patent 
law, is indeed a great mystery. The profound qbscurity in which, 
like the oracles of old, it is delivered to us, must continue to per- 
plex the minds of men, until a wiser generation shall arise to de- 
velope the hidden wisdom, and penetrate the dubious intentions of 
its authors. ‘To be compelled to expound and to administer in 
some way, a law, confessedly incomprehensible, is certainly an un- 
pleasant duty. That the exposition I shall give, will afford general 
satisfaction, I have not the confidence to hope. In a case like 
this, the most laborious ratiocination can produce but a poor result. 
The field is bare and barren, and présents nothing to aid our skill 
or labour. An approach to demonstration, I am persuaded, is not 
expected. Something like a rational exposition will be attempted. 

The tenth section of the act of 1793, entitled “* An Act to ‘pro- 
mote the Progress of useful Arts, and to repeal the acts heretofore 
made for that purpose,” is in these words : 

‘Upon oath or affirmation being made before the Judge of the 
District Court, where the patentee, his executors, administrators or 
assigns, reside, that any patent, which shall be issued in pursuance 
of this act, was obtained surreptitiously, or upon false suggestion, 
and motion made to the said Court, within three years after issu- 
ing the said patent, but not afterwards, it shall and may be lawful 
for the Judge of the said District Court, if the matter alleged shall 
appear to him to be sufficient, to grant a rule that the patentee, or 
his executor, administrator, or assigns, show cause, why process 
should not issue against him to repeal such patent. And if suffi- 
cient cause shall not be shown to the contrary, the rule shall be 
made absolute, and thereupon the said Judge shall order process to 
be issued against such patentee, or his executors, administrators, 
or assigns, with costs of suit. And in case no sufficient cause be 
shown to the contrary, or if it shall appear that the patentee was 
not the true inventor or discoverer, judgment shall be rendered by 
such Court for the repeal of such patent; and if the party at 
whose complaint the process issued, shall have judgment given 
against him, he shall pay all such costs as the defendant shall be 


put to, in defending the suit, to be taxed by the Court and recoy- 
ered by due course of law.” 
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This is not the first proceeding that has been instituted here, 
under this act, which for the sake of brevity is commonly denomi- 
nated “the Patent Law.” Several rules have within a year or 
two been applied for and granted; and in every case, it was con- 
ceded by all the counsel, that the hearing on the rule to show cause, 
was final. That was the impression of the Court, and no doubt of 
its correctness was ever expressed at the bar, until after the rule in 
this case, or the other now under consideration, was obtained. So 
far forth, therefore, as uniformity in anterior proceedings, and vol- 
untary acquiescence of the counsel employed in them, can produce 
the effect, it is the established practice of this Court, that the hear- 
ing on the rule to show cause is final and decisive between the 
parties; and that the process which issues, if the rule be made ab- 
solute, is in the nature of an execution, to enforce the judgment of 
the Court pronouncing the patent void, and to collect the costs. 

In this case, however, the Court has been pressed to review the 
course of practice it has hitherto pursued, and to adopt another. 
It is now contended that the hearing on the rule is not final, and its 
effect, if made absolute, nothing more than an order that a sczre 
facias issue. 

That the words of the law afford some support to this view of the 
subject, is readily conceded; for they wiil admit, without violence, 
any construction which may suggest itself to the ingenuity of coun- 
sel, or may suit the feelings or the fancy of the parties. Unfortu- 
nately, we are destitute of all precedent, but our own, on this occa- 
sion, and have no judicial exposition of the tenth section of this 
act, except that which is found in the case of Stearns ys. Barrett, 
determined in the Circuit Court of the United States for the first 
circuit. The decisions in that Court are certainly entitled to great 
respect and attention; but I can not accede to the cenclusion of 
the learned Judge in this instance, because it is at variance with the 
deliberate suggestions of my own mind, not supported by the gen- 
eral principles applicable to the question, and is, in my conception, 
in direct conflict with the whole course of his own reasoning. 

We are examining a statutory provision for the accomplishment 
of a given object, and yet we are perpetually referred to common 
law proceedings, as the only mode of effectuating the legal pur- 
pose of the Legislature. If it could be fairly shown that they were 
at all necessary to carry into effect the ultimate object of the law, 
I should resort to them without reluctance. No man venerates the 
common law, as a body of legal rules and maxims, applied and ad- 
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ministered by means of safe and salutary forms, more than [I do. 
But Iam unwilling to consider all our legislation as necessarily sub- 
servient to the principles or practice of that celebrated code, and its 
application always dependent upon its formalities, often tedious, in- 
tricate or antiquated. 

In England, it is expressly declared by statute, that the value 
of patents shall be tried and determined according to the course 
of the Common Law. The second section of the Act concern- 
ing Monopolies, &c. 21 Jac. 1, c. 3, provides “ that all monopolies, 
letters patent, &c. and the force and validity of them, and every 
of them, ought to be, and shall be for ever hereafter, examined, 
heard, tried and determined, by and according to the common laws 
of this realm, and not otherwise.” 

Our act contains no direct reference whatever, to the common 
law, or its course of proceeding, in cases of this sort: But in con- 
sequence of the fundamental difference in the principles of the 
English and American patent laws, and the still wider difference 
in the manner of granting these exclusive rights or monopolies, 
has, as I conceive, very wisely, if not necessarily, established a 
different mode of investigating and determining the validity of a 
patent. As patents under our law are issued as a matter of course, 
to all who will apply for them, swear they are inventors, and pay 
thirty dollars, it was natural, and in a great degree requisite, to pro- 
tect the public against frauds and impositions, that some expedi- 
tious summary mode of investigating their merits and trying their 
validity should be provided. 

But the tenth section of our act contains the word “ process,” to 
which the acuteness of the bar has ascribed all the significance of 
the express and verbose enactments of the English statute, and a 
magic influence, which is triumphantly said to draw after it, and 
secure by adoption, all the statute and common law of England, 
applicable to this question. 

I have a profound veneration for the abilities of the gentlemen 
who have discoursed so eloquently, and so learnedly, on the mys- 
terious signification of this comprehensive term. I have often felt 
their power to fascinate the senses and bewilder the human intel- 
lect; but I trust the habits inculcated by my occupation will ena- 
ble me to resist their subtleties, and bring to the examination of the 
subject something like sedate reflection and plain sense. 

In attempting to arrive at a just conclusion in this case, it may 
be useful to examine how far the mode of granting and obtaining 








PATENT LAW. 91 


patents in England and in this country is similar; and the differ- 
ence which will be found to exist, will facilitate, I think, our ef- 
forts to develope the meaning of the tenth section of the patent 
law, and to penetrate the true intentions of the legislature. 

In England, patents are grants of favour emanating from the 
crown. In the United States, they are on a very different footing. 
Here they are the creatures of the statute. The right to their en- 
joyment, and the modes of protection against their infrmgement, 
are all prescribed by statute. The proceedings to obtain a patent 
in England are tedious, complicated and expensive. It is prayed 
for by petition, addressed to his majesty, and presented with an af- 
fidavit to support it, at the office of the Secretary of State for the 
Home Department. The answer to the petition is a reference 
thereof to the Attorney or Solicitor-General, to consider it, and re- 
port what may properly be done in the premises. ‘The report of 
the Attorney or Solicitor-General, if favourable, must be taken 
back to the office of the Secretary of State, for the King’s war- 
rant. The warrant is directed to the Attorney or Solicitor, and di- 
rects a bill to be prepared, which is done at their patent office. 
The bill, when prepared, goes to the office of the Secretary of State, 
for the royal signature. When this is obtained, it is carried toe the 
signet office to be passed, and there a warrant is prepared, directed 
to the Lord Keeper of the Privy Seal, from whom a warrant goes 
to the Lord Chancellor, commanding him to cause the letters to be 
made patent, under the great seal of Great-Britain. 

During the progress and execution of all these formalities, two 
formal hearings, at least, can be obtained in opposition to the 
patent. ist. The objections may be submitted to the Attorney or 
Solicitor-General, before a report is made upon the petition, at 
the instance of either of the parties: he will assign a day to 
examine the claims of the petitioner, and the nature of the objec- 
tions urged in opposition to the patent; and after a full hearing 
and consideration, will decide ‘whether to report in favour of or 
against the prayer of the petition. 2dly. If the decision of the 
Attorney-General be in favour of granting the patent, the party 
opposing may have another hearing before the Lord Chancellor, 
previous to the sealing of the patent, when a more full and formal 
investigation may be had of the merits of the application, and the 
objections urged against its success. 
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It is also said by Bridgman, that the issuing of the patent may 
be opposed, when it comes to the Privy Seal, which would be a 
third hearing upon the merits of the petition ; although T have met 
with no case in which it has been had. The course adopted in other 
stages of the proceeding, supports and fortifies this authority. 

Those opportunities to contest the rights of the petitioner, are 

obtained by means unknown to our law. They are privileges se- 
cured by entering what are called caveats, the nature and effect of 
which seem sometimes to have been misunderstood, even in “the 
country where they are in use. They were at times supposed by 
inventors to secure the right to a patent, although their inventions 
might be brought into use before they had obtained it; and then 
that at least they were sufficient to prevent a patent from being 
granted to another, for the invention to which they referred. But 
a caveat has no such operation. Its object, as is manifest from its 
form, is to obtain information of the intention of any other person 
to take out a patent for the discovery or invention, which in gene- 
ral terms it describes; and it is merely a request that notice of such 
an application may be given to the. party who has taken the pre- 
caution to file the caveat. If the anticipated petition be present- 
ed, the notice desired is given, and then a time is assigned to hear 
the objections that may be urged against the patent. At this hear- 
ing upon the caveat, all objections to the patent are open, and “ the 
propriety of it must be sustained in every particular.” It is final- 
ly granted, or not, as the Attorney-General or Chancellor shall 
report. 

By referring to the act of 1793, it will be seen, that most of 
these formalities are discarded, and this complicated process is 
much simplified. No means whatever are provided, or opportuni- 
ties afforded, to contest the novelty or utility, or general merits, of 
the patent applied for; and it is known that, practically, patents 
are granted as matters of course, if the applicant complies with 
the forms of the law, which are nothing more than presenting a 
petition to the Secretary of State, describing the alleged invention 
or discovery, swearing that he is the inventor or discoverer, and 
paying thirty dollars for the fees of office. The letters patent, 
when prepared, it is true, are to be delivered to the Attorney-Gen- 
eral, who, however, never inquires into the merits of the subject, 
but merely takes care that the instrument is in due form. ‘The 9th 
section provides for the appointment of arbitrators, where two or 
more persons apply for patents at the same time, for the same al- 
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leged invention or discovery ; but this has no other use or efficacy, 
than to dispose of a momentary collision; for the parties, it seems, 
have nothing to do, but to decline an arbitration, and then succes- 
sively take out patents, in their own names. This was the fact, 
and the course pursued by the parties to the very case cited, (Ma- 
son,) and proves, conclusively, that the real merits of the applica- 
tion never are, and never can be, made a subject of inquiry before 
the patent issues. That it never was intended to be, is evident 
from the proceedings and discussions upon the provisions of the 
bill. | 

It was originally proposed in Congress, to vest the power of 
granting patents, in the District Courts, and to connect with it the 
English system of proceeding upon caveats; thus affording to the 
public and particular objectors an opportunity of being heard, in 
opposition to the application, before the letters issued. ‘This was a 
most important consideration, entitled to great weight and atten- 
tion, with the view of protecting the community against fraud and 
imposition, and from the vexation and oppression incident to nu- 
merous and frivolous monopolies. ‘The present arrangement was, 
however, preferred, and with its adoption was swept away all the 
law and the reason that sustains the proceeding by scire facias to 
repeal a patent. It presents scarcely a resemblance in any of its 
parts, to the model originally in the view of the legislature. Near- 
ly all the formalities and solemnities attendant upon the granting 
of a patent or monopoly by the crown, were abolished, and the 
provision in the act of James, directing its validity to be tried and 
determined according to the course of the common law, was omit- 
ted in our statute. 

It was certainly well and proper, that after a petitioner for a 
grant had successfully passed through three solemn and separate 
investigations of his claims, that his title should derive from the 
sanctions thus conferred upon it, a good degree of security. It was 
therefore provided by statute in England, that it should not be dis- 
turbed, but on an inquiry the most deliberate and solemn known to 
the law; and it seems to me equally required by considerations of 
expediency and public safety, that when all preliminary inquiries are 
abolished, and monopolies and patents freely and gratuitously given 
to all who present themselves in the character of inventors or dis- 
coverers, there should be some easy and summary mode of investi- 
gating their merits and deciding on their validity. In England, 
as we have seen, this may be dene repeatedly and thoroughly, be- 
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fore the patent goes forth; and I cannot believe, that here it was 
intended to be wholly dispensed with. Every presumption of rea- 
son and of law is against the position, that under systems so funda- 
mentally unlike, and circumstances so different, the expensive and 
dilatory forms of the common law were meant to be pursued in in- 
vestigations of this sort. During their progress, an impostor or 
pretender might for a Jong time harrass the community, and for a 
season reap the fruits of his iniquity and fraud. It is a settled prin- 
ciple, that in framing one system after another, the parts omitted 
are not to be drawn into use by inference, but are abolished unless 
expressly preserved. 

The omission of the second section of the statute of James, could 
not have been accidental. It was too important to be overlooked, 
and must be presumed to have been discarded, as inapplicable to 
the new system which was recommended. 

It must be recollected too, and as a circumstance entitled to 
great weight in estimating the intention of the legislature, that the 
execution of the tenth section of our act is confided to a tribunal 
which does not ordinarily proceed according to the course of the 
common law; and as all the members of the committee that re- 
ported the bill, were professional men, it must have occurred to 
them, that the power it conferred upon the District Court would be 
exercised after the course of its principal jurisdiction, unless other- 
wise directed and provided by the act. This circumstance, togeth- 
er with the cotemporaneous proceedings in Congress, the radical 
departure from the English system of granting patents, the omis- 
sion of the second section of the statute of James, and the total ab-— 
sence of any equivalent provision, press irresistibly upon my mind 
the conclusion, that the proceedings under this section were not 
meant to be according to the course of the common law, but that 
it was intended to invest the District Judge with a plenary super- 
vision over the legality of patents, as a substitute for the English 
mode of proceeding upon caveats: that it was deemed inconve- 
nient or impracticable to make the proper preliminary inquiries, in 
the first instance, at the Department of State, and more expedient 
that they should be instituted upon complaint made in a regular 
manner before the District Judge, in whom it had in the first in- 
stance been proposed to vest a discretionary power, to grant these 
letters patent. 

That a summary inquiry into the nature, novelty, utility, and va- 
lidity of these grants, ought to be somewhere provided for and 
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made, must be obvious to the common sense of the world: no com- 
munity could long endure a system, that exposed it to the perpetu- 
al ravages of. pretenders, or the incessant contributions of impos-. 
tors, levied upon articles in common use, or to the vending 
of dangerous and noxious. compositions, unless some prompt and 
summary mede existed to investigate the fraud and abolish it. 
The construction of the tenth section of the patent law resolves 
itself then, as I conceive, into a question of vital importance to the 
value and safety of the whole system;, and the exposition I have 
hitherto given it, is sustained by the most direct and urgent expe- 
diency. 

Against the weight and pressure, however, of all these consider- 
ations, whether resulting from legal deductions, or drawn from ex- 
pediency, Iam still urged to the conclusion, that the word “ pro- 
cess” means a scire facias, and draws after it the whole course of 
the common law proceedings to repeal the patent. The subject 
therefore must be pursued, and if it shall be shown, that. a scire 
facias cannot in this case be issued upon any principles, or in pur- 
suance of any practice known to the common law, I shall hope 
that the refutation of the argument is accomplished. 

In England, the grants of the crown are consummated by the 
Lord Chancellor. They are enrolled in the Petty Bag Office, and 
remain of record in Chancery. 

They may be repealed or vacated. , 

ist. When the King has granted two patents for the same thing. 
the first patentee may have process, in the name of the King, to re- 
peal the second. 

2dly. When a patent has been granted upon a false suggestion, 
the king can direct process to issue to vacate his own grant ; and 

3dly. When the patent expresses a grant, which by law the King 
cannot make. 

The appropriate process to repeal a patent, in that country, and 
under their institutions and laws, is a scire facias. 

A scire facias is a judicial writ, and must, from its form and na- 
ture, be founded on some matter of record. To repeal a patent, it 
must invariably issue out of Chancery, because there is the record 
of the patent, and from that reason alone it can issue from no other 

Court. I have somewhere seen a loose dictum, that it may issue 
from the King’s Bench, but that is not law ; it cannot issue from any 
Court without a record to sustain it. It may go from some other 
Court, if a forfeiture appears there of office; that is, a record that 
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will support the writ. It is even questionable, whether the Chan- 
cellor can make it returnable into the King’s Bench. If he should 
do so, perhaps that Court would take jurisdiction, but the regulari- 
ty of that course would at this day be much doubted. The writ 
is, of course, and of right, returnable into Chancery. The issue is 
there made up, and sent down to the King’s Bench to be tried. 

A. scire facias to repeal a patent, cannot issue at all, without the 
fiat of the Attorney-General ; without the permission of the crown, 
sued for by petition, and thus announced by his principal law 
officer. 

It must issue too, in the name of the King, as the source from 
which, by virtue of his prerogative, the grant proceeded. It never 
does, and never can issue in the name of an individual complainant 
or relator, although, upon the petition of a prior patentee, the right 
to use the King’s name will be conceded. 

If, then, we are to go out of the statute and be governed in the 
use of a scire facias, by the principles of the common law and the 
practice of its Courts, upon what authority, it may now be asked, 
can a scire facias issue in this case? We have not the record of 
the patent: chat is in the Department of State. No inquisition nor 
forfeiture appears by office found, in any of the Courts. The 
United States are not complainants, and their law officer has in no 
way sanctioned this proceeding. ‘These are indispensable pre-re- 
quisites in proceeding according to the course of the common law, 
and the absence of them all proves, incontrovertibly, that upon its 
principles, and according to its practice, no scire factas can now 
go forth. 

By resorting to the common law, we find, it is true, the form 
of a scire facias to repeal a patent; but Iam unwilling, at one 
moment, to appeal to that law to enlighten and direct me, and the 
next, violate all its precepts, and disregard all the rules it pre- 
scribes. 

If we goto the common law for the form of the process, we 
must go to it to ascertain the occasions that authorize, and the 
principles that regulate its use. Every tyro can turn to his books 
and give us the form of a Sci. Fa. to repeal a patent; but to 
what purpose, unless the circumstances of the case justify its use ? 
What avails it to have the form of a Fi. Fa. or a Ca. Sa. before 


you, unless you have a judgment on record to authorize its ex- 
ecution ° | 
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‘ghe act establishing this Court, it is said, gives it power to issue 
a scire facias. So it does, “ agreeable to the principles and usages 
of law.” And it has been proved that “ principles and usages” do 
not authorize it to send forth this writ, as it is called, without some 
matter of record to support it. 

This Court derives power from the judiciary act to issue this pro- 
cess upon its own records, upon recognizances to revive judgments, 
and in all cases in which the Courts of Common Law in England 
could issue it. That is the authority given >y the act, and it goes 
no farther. The English Courts can not issue it to repeal a patent; 
nor can this, unless the power is clearly and expressly given by 
statute. 

We are told too, that although legally and technically the pro- 
posed process should be deemed inadmissible, yet something in 
the nature of a scire facias may be devised, with a view to procure 
the trial by jury. But if it can not be done “ agreeable to the prin- 
ciples and usages of law,” it can not be done at all. From the ju- 
dicial act we derive no power or authority to invent, model, or make 
a new and illegitimate thing, such as never yet was thrown before 
the profession, and profanely call it a sctre facias, according to the 
forms of the common law. 

It is alleged, that the ninth section of the act of ’89 provides for 
the trial by jury, of all issues of fact. It certainly does to the whole 
extent of the jurisdiction it confers; but no rule of construction can 
extend the operation of that provision to cases not within the pur- 
view of the act. It confers limited jurisdiction, and directs how it 
shall be exercised. ‘The power granted by the patent law, is no 
part of the ordinary or general jurisdiction of the District Court. 
That act invests it with new authority. To its general powers, it 
superadds new and independent jurisdiction; and for the manner 
of exercising it, we must look to the act which confers it. When 
the proper occasion shall occur, there will, I trust, be neither doubt 
nor difficulty as to the construction of the act of ’89. It should be 
recollected, however, that the question before us, is, whether an 
issue that can go to a jury shall be formed, and how? When that 
shall be accomplished, there will be no controversy as to the farther 
course to be pursued. With all my respect for the wisdom that de- 
vised the trial by jury, and all my veneration for the important se- 
curities derived from that great and salutary institution, I can not 
accede to the suggestion that this is a question peculiarly fit to be 
submitted to the decision of a jury. The validity and legality of 
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patents are questions that involve important distinctions of law, 
and are so intimately blended with legal considerations, as to ren- 
der them, in my judgment, generally most proper for the exclusive 
examination of this Court. 

After due deliberation, and a careful examination of the act, I 
can find nothing in the section itself, nor in the context, nor in the 
report of the proceedings of the Congress that enacted the law, 
leading to the conclusion, that a scire facias, or process in the na- 
ture of a scire facias, according to the forms of the common law, 
and the verdict of a jury against the patentee, were anticipated or 
intended by Congress, as preliminary steps to the process of repeal, 
which the section directs the District Judge to issue. I remain of 
the opinion, that all the judicial authority intended to be given by 
the tenth section, is vested exclusively in the District Judge; that 
the proceeding under it was meant to be summary, and that no 
other can be had, without more detailed legislative provision on the 
subject. For there is now no law of the United States to author- 
ize and regulate it, and no practice in England by which it can be 
justified. The course pursued here is prompt and efficacious, as is 
obviously required by the nature of the case. It enables the J udge 
with authority analogous to equity powers, to effect all that, under 
a different organization, in conformity with the English system, 
might have been accomplished by scire facias, caveat, or bill in 
equity. 

As to the mode of proceeding, I shall maintain the course pur- 
sued by Messrs. Ely, Anthon and McCoun, in the first case that 
came before me, and adopt their reasoning in support of it. 

It will be seen, by a reference to the section under consideration, 
in an early stage of these remarks, that upon oath or affirma- 
tion made before the Judge, that the patent was obtained “ surrepti- 

tiously, or upon false suggestion,” a motion may be made, within 
three years after it was issued, for a rule that the patentee “ show 
cause why process should not issue against him to repeal such pa- 
tent.” And if the matter alleged shall appear to the Judge to be 
sufficient, it shall be lawful for him to grant the rule. If, in answer 
to the rule, sufficient cause shall not be shown, it shall be made 
absolute, and thereupon he shall order process to be issued with 
costs of suit. . 

The first obvious remark to be made here, is, that the process to 
be issued, is process to repeal the patent, not process commanding 
or summoning the patentee to show cause why it should not be re- 
pealed. 
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The phrase, “ a rule to show cause,” is technical language, and 
its meaning is therefore to be ascertained from its common legal 
acceptation. A rule to show cause why a certain thing should or 
should not be done, in the progress of a suit at law; why a defen- 
dant should not be discharged on common bail; why bail should 
not be mitigated; why proceedings should not be set aside ; be- 
comes absolute as a matter of course, against the party to whom 
it is addressed, unless he complies with the exigence of the rule: 
that is, unless sufficient cause be shown, the defendant will be dis- 
charged, or the bail will be mitigated, or the proceedings set aside. 

The construction contended for on the other side, denies to an 
absolute rule, the character of absoluteness, and converts it into an 
interlocutory rule, effecting nothing absolutely or definitively, but 
serving merely as the basis for a writ, in the nature of a writ of 
scire facias. Now, a scire facias, though it may vary somewhat 
in form, is in fact nothing more than arule or summons to show 
cause. So that arule to show cause, is to be an anomaly in our 

judicial proceedings, and means only, that the party defendant is to 
show cause why another rule to show cause should not be served 
upon him. 

[t is impossible that a construction leading to conclusions so ab- 
surd, should be correct. 

The rule to show cause, is granted upon evidence sufficient, in 
the opinion of the Judge, (unless contradicted,) to make the pa- 
tent void. Itseemsto me to follow inevitably, that unless contra- 
dicved, it is made void. The rule is made absolute, and the patent 
made absolutely void, upon the evidence already produced, because 
nothing effectual has been shown in opposition to it. 

The construction I am opposing, involves another glaring ab- 
surdity. The complainant is not only to swear or affirm, that “ the 
patent was obtained surreptitiously or upon false suggestion,” but 
must do more, if required ; for “ the matter alleged must appear to 
the Judge to be sufficient.” He must therefore go into the merits 
of the case, ex parte, before he grants the motion ; and when the 
defendant appears, the Judge is bound to examine into the merits 
of the cause he shows, why his patent should not be repealed. A 
scire facias, or another rule to show cause, with reference to a jury 
trial, at this stage of the proceedings, and under such circumstan- 
ces, would reverse the whole order of judicial administration, and 
subject the decision of the Judge, on a matter upon which he was 
compelled to decide, to the supervision of a jury summoned te 
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re-examine and re-judge the decision, already pronounced by the 
Court. This would be a great novelty, to say the least of it ; and to 
the adoption of it, I feel some repugnance. 

The common sense and true law of the section, I apprehend to 
be this. The affidavits on which the motion is founded, should not 
only state that the patent was obtained “ surreptitiously and upon 
false suggestion,” but the particular facts in the case, to which 
those terms refer, and of which they are predicable. Upon such 
an application, the Judge decides whether the matter alleged is 
sufficient. Ifit be, he grants a rule to show cause why the patent 
should not be repealed by process from his Court. If the defend- 
ant does not appear, the sufficient allegations stand uncontradict- 
ed; the rule for a repeal is made absolute, and process of repeal, 
including authority to levy the costs, is issued. It is equivalent to 
a judgment by default. 

If, however, he does appear, the third clause in the section be- 
comes applicable. For what purpose can he appear, except to an- 
swer the allegations on which the rule was granted? And how can 
a scire facias be necessary, commanding him to appear, when he 
has appeared already? Having appeared, a regular hearing is had, 
upon the merits of the cause shown, which can be no other than 
whether his title to the patent be good or bad. If it shall appear 
to the Judge, that the patentee was not the true inventor or discov- 
erer, or if the cause shown be for any other reason deemed insuf- 
ficient, then upon this formal hearing, a formal judgment shall be 
rendered by the Court for the repeal of the patent: but if the cause 
shown be sufficient, then judgment shall be given against the com- 
plaimant, for the costs of the defendant. 

Upon the appearance of the party, the proceedings should be 
analogous to those, on other rules of a similar kind. The defend- 
ant makes his defence with like weapons, to those brought against 
him by affidavits. The witnesses may also be openly examined as 
bail are on a justification. 

Thus, according to my view, the three clauses, of which the sec- 
tion is composed, contain three distinct provisions, and each is 
made to effectuate a distinct purpose. The first gives the rule to 
show cause. Under the second, for defects in the cause shown, or 
the non-appearance of the party, the rule is made absolute, and by 
reason of his default, is declared to be repealed. ‘The third sup- 
poses an appearance, and gives a final judgment upon a full hear- 

ing, in favour of one or the other of the parties. 
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This seems to me a plain and regular course of proceeding. 1! 
perceive nothing that can throw a doubt over the meaning of the 
legislature, but the repetition of the word “ sufficient,” in the second 
and third clauses of the section. That in the second, it is presum- 
ed, was inadvertently inserted. If expunged, the entire section, I 
think, would be relieved from all doubt. 

It is certainly worthy of particular observation, that although the 
act was drawn by three able lawyers, the familiar and well-known 
terms “ scire facias and trial by jury,” do not once occur in the 
section we have been considering. It is hardly credible, that pro- 
fessional men could have avoided their use, if they intended to con- 
vey the meaning ascribed to them by the counsel for the patentee. 
And it is equally preposterous to suppose that they would talk of 
“showing cause” before a jury, when we all know that this lan- 
guage is technically and professionally appropriated to summary 
proceedings before the Court. 

The principles of the former act of 1790 afford, it is believed, a 
farther illustration of this subject. The first section of that act di- 
rects the petition to be presented to the Secretary of State, the Sec- 
retary for the Department of War, and the Attorney-General. 
They, or any two of them, are authorized to cause letters patent to 
be issued, “if they shall deem the invention or discovery sufficient- 
ly useful and important.” Thus it was made the duty of these of- 
ficers to inquire into the utility and importance of the proposed pa- 
tent before it issued ; and the period for instituting a subsequent in- 
quiry, like the present, was limited to one year. The investigations, 
however, at the departments, necessarily summary, were found in- 
convenient in practice, and the act now in force abolished them by 
omitting the words which imposed the duty, but made the patent 
subject to this mode of examination, for three years after it was 
granted, as a substitute for the provision in the first act: intend- 
ing, obviously, to preserve the summary character of the inquiry, 
during that period. Why else is the time limited? It could not 
have been meant to close the door for ever after, to common law 
proceedings. No, for three years the inquiry is to be summary, 
and then the community is left to the other remedies provided by 
the statute. 

If this be not the meaning of the legislature, this kind of proper- 
ty is invested with a character, and clothed with a sanctity, not 
conceded to any other in the country. The whole course of legis- 
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lation on the subject has confirmed me in the conviction, that it 
never was intended to abolish all kind of summary inquiry into the 
validity of these grants, and that the course I have adopted, and the 
exposition I have given of the tenth section, is in coincidence with 
the true meaning of the act. 

I can not but regret that the remarks I have made on this ques- 
tion, are unavoidably irregular and desultory. They ‘have been 
committed to writing, during the sitting of the Court, and under 
the embarrassments resulting from the daily pressure of other im- 
portant business. 











COWEN’S TREATISE. 


A Treatise on the Civil Jurisdiction of a Justice of the Peace in 
the State of New.York, by Esex Cowen, Esq. Counsellor at 
Law.—Wnm. Gould & Co. Albany, and Gould & Banks, New- 


York, pp. 750—$5. 


q 
‘I HE propriety as well as necessity of a thorough ac- - 


quaintance with the process and proceedings of Courts having cog- 
nizance of small causes, will be acknowledged, we presume, by 
every man in the community. The cognizance, with one or two 
exceptions, of every cause where the balance of a demand is less 
than fifty dollars, is committed by statute to these Courts. Itisa 
strong argument in favour of the importance of the subject, that 
one third of the causes which were heard at bar, in the term of 
August, 1821, came there from a Justice’s Court. 

In England, the duties of a magistrate are essentially different 
from those we assign to ours. ‘The extent of their game, excise, 
and poor laws, and the peculiar nature of their criminal code, have 
imposed on the English magistrate a multiplicity of duties, and 
have made him the messenger of many petty exactions, which our 
countrymen, ever jealous of their rights and privileges, have deem- 
ed the peculiar province of a higher tribunal. From the extent of 
his duties, and the importance attached to his office, it is not strange 
that two hundred volumes have been placed in his hands, in aid of 
his labours. We believe about that number have been published, (a 
great part of them in the last thirty years,) either in exposition of 
the principles of the statutes demanding his co-operation, or in di- 
rect elucidation of the nature and extent of that office and those 
duties. With us, since our Revolution, there have been published, 
Pennington’s Treatise on Small Causes, Griffith’s Treatise on a 
Justice’s Court, Freeman’s Massachusetts Justice, and, if we mis- 
take not, a small Treatise by Mr. Henning, of Virginia. These 
were the only works we had seen, which treated of the duties of a 
Justice of the Peace, until the present able, luminous, and perspic- 
uous work was placed in our hands. 

There is no work, which has come under our observation in the 
course of our law reading, which contains more sound law and 
practical knowledge of legal principles, than this which has reach- 
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ed us, under the simple, unobtrusive title of the “New-York Jus- 
tice.” Its merit consists not more in the apparently intimate ac- 
quaintance of the author with all the best reporters and elementary 
writers extant, than in the plain and perspicuous style which he has 
chosen to convey his own sentiments and illustrate his positions. 
The man, we will venture to affirm, who makes himself master of 
the legal science contained in this work, will find himself prepared 
to discuss with clearness, many questions which would receive little 
light from the pages of our old black letter favourites. 

The language of the author is remarkably plain and easy. We 
are happy in observing this, as it places the work more completely 
in the reach of those for whose use it was particularly intended. 
Justices of the Peace, thanks to legislative discernment, are not 
always the wisest men in the world, and have need of aids to carry 
them through their magisterial duties. ‘They will find such a one 
in the present Treatise. 

Mr. Cowen’s ‘Treatise was meant for practical use, or we might 
feel disposed to cavil at the omission of what we conceive might 
properly have been introduced in this place, a sketch of the earlier 
history of our Jurisprudence, when, from the smallness of causes in 
litigation, and amount of the sum to which the power of the Jus- 
tice extended, we may suppose causes were ordinarily decided in 
these Courts of partial jurisdiction. This he has not done, other 
than by a mere mention in the first page of the preface, that “ at 
one time the Justice’s Court took cognizance of various matters to 
the value of £100.” Mr. Cowen will probably excuse himself by 
saying, he wrote not for the benefit of the legal antiquary, but of 
the plain magistrate, to whom he could more readily convey infor- 
mation, when his communications were divested of every thing 
wearing the appearance of theory and speculation: that a review 
of a system, exploded, systematized, or reformed, would only be- 
wilder in the distinction to be drawn between the colonial and 
present laws. We accord him our pardon, but we could hardly 
deal so favourably by the writers who have preceded him, for their 
utter silence in regard to the sources and fountains from whence 
we have taken our canons of property. The major part of the 
rules which govern our lives and property, and declare or confirm 
their tenure, are the same with those which were promulgated in 
the time of Alfred. We may trace many of our institutions back 
to the days of Rollo, and gather from the Customaries of the prov- 
inces the substance of a decree, which is good law at the present 
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day. With the exception of Anthon, who has given us a sketch 
in his appendix to Tidd’s Practice, a sketch which, from his known 
ability, we regret he did not more fully finish, every legal writer 
seems to have regarded the subject as above his comprehension, or 
beneath his character. We hope to see a treatise on this subject 
from some legal gentleman of talents and acquirements ; and we 
recommend to such a man, this field, with confidence, as one 
wherein he may show himself possessed of a species of knoweldge, 
we fear not frequently found in the possession of our modern law- 
yers; a species of knowledge, however, no honourable lawyer will 
fail to acquire. A. 
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ANTHON’S NISI PRIUS. 


The Law of Nisi Prius; being Reports of Cases determined at 
Nist Prius, in the Supreme Court of the State of New-York, with 
Notes and Commentaries on each case: to which is added, an In- 
troductory Essay on the Studies preparatory to the active Duties 
of the Bar. By Jonn AntHOoN, Esquire, Counsellor at Law— 
pp. 24, &c. 214. $2 50. Gould & Banks, New-York, and 
William Gould & Co. Albany. 1820. 














‘ue profession are much indebted to Mr. Anthen for 
his attempts to preserve our Nisi Pirus decisions. Many important 
' principles of law are discussed and settled before a single Judge. 
{In England, since the time of Judge Buller, whose well-known 
treatise laid the foundation of subsequent expositions in this impor- 
tant department of jurisprudence, there have been some fifteen vol- 
umes of Reports of Nisi Prius cases laid before the public; and 
they constitute a valuable acquisition to the treasures of legal 
learning. ‘ 
The cases reported by Mr. Anthon, are the most important 
which have occurred between 1808 and 1818. ‘To these cases, 
Mr. Anthon has added Notes, which are highly valuable. We 
would particularly refer to those under the cases of Rumsey vs. 
i Lovell, page 22,a; and Miller vs. Hackley, p. 69,a. They are 
i fair specimens of the research and legal reasoning of the author. 
We shall take the liberty of making an extract from the latter. 






















“The legal distinction,” says Mr. Anthon, “between an igno- 

. rance of fact, and an ignorance of law, is strongly marked in the 
Roman Code. And it is consistent with right reason ; and, as but 

i few cases are to be found in the books of common law, bearing 
vy directly on this subject, a brief reference to some of the positions 
HH) of the civilians, may not be uninstructive. 

i “In treating this subject, the Roman lawyers begin by dividing 
ignorance into two kinds—ignorance of facts, and ignorance of law. 
) Ignorantia duplex, alia facti, alia juris ; and some refinement oc- 

; curs in the distinction which they draw, between ignorance of fact 
i and ignorance of law, and a mixed ignorance of the one and of the 
; other. Thisdistinction does not seem to have been attended to, 
i with sufficient closeness, by St. German, in his Doctor and Student. 
ni For, in his reply to the observation of the Doctor, who remarks, ‘ I 
see well, that ignorance sometimes excuseth in the law of England,’ 
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p. 202, he answers in p. 256, and sets forth cases of ignorance of fact 
merely. The same general rule prevails in the common and in 
the civil law, from which the common law has borrowed it. Ignor- 
antia facti excusat, ignorantia juris non excusat, 1 Co. 1773; but 
exceptions are found in the civil law to both branches of this rule. 
The civilians notice various degrees of ignorance of fact; but every 
species of ignorance of fact is not allowed to be used as an excuse. 
Nec supina ignorantia ferenda est factum ignorantis, ut nec scru- 
pulosas inquisitio exigenda. Scientia enim hoc modo estimanda 
est, ut neque negligentia crassa, aut numia securitas satis expedita 
est neque delatoria curiositas exigetur. Ulp. lib. 18, ad legem Ju- 
liam et Papiam. And as examples of this gross ignorance, which 
can not avail as an excuse, we find the following: Ignorantia et 
negligentia summa est, id ignorare, quod nullus in civitate ignoret, 
hujusmodi facti ignorantia obest. Supina ignorantia est, igno- 
rare quod omnes scimus. Curios et neghgentes contraru: dilgens 
inquisitor medius inter utrosque. As to the second branch of the 
rule, ignorance of the law is sometimes an excuse. Interdum tamen 
juris error excusatur, ut st conjuncta habeat rusticitatem. Again: 
Rusticitatis et imperitie parcendum: perraro tandem, id est certis 
tantum casibus, non enim exigimus ut omnes juris consultorum sci- 
entiam dedicerint, nec ut omnes patres familias ; Magnonis nec Casii 
libros: sed communem eorum que tn legibus continentur intelligen- 
tiam in omnibus exigimus, &c. Denique, juris ignorantiam allegare 
non potest, gui gurisconsulti consulendi copiam habent, vel qui sua, 
id est natural prudentia instructus esse potuit. Ignorance of the 
law was also an excuse to certain classes of the community. Minori, 
famine, militi jus ignorare permittitur. ‘This, however, held only 
with reference to the civil or municipal law, jus, justa, civile, non 
etiam naturali et gentium. Weisenb. ad Pandec, 450. The cer- 
tainty of the law, and the natural uncertainty of facts, by reason of 
the fallibility of human testimony, form the basis of all the general 
rules on this subject. Juris et facti discrimen ; jus finitum et cer- 
tum, facta infinita, jus notum prudent, facti interpretatio plerum- 
que prudentissimos quosque fallit. Vide lib. 24, Dig. 6, de juris 
et facti ignorantia. Passim.” 


We should be happy to give further extracts, if our limits would 
permit it. 

We cannot close this passing notice of Mr. Anthon’s book, with- 
out pointing out one of its most striking excellencies: it is what 
Chancellor Kent once pronounced it to be—Multum in parvo. It 
contains many things in a small compass. It carries our memories 
back to the good old days, when an inch square afforded a suffi- 
cient space for the settlement of a great principle; when the long 
speeches of counsel, figures of rhetoric, and wide margins, were not 
the ruling passions of the age. It calls to mind the days when 
Judges expounded the law in sound terms, and in the language of 
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luminous simplicity. Mr. Anthon reports about one hundred and 
fifty cases, in an octavo of 200 pages; and these cases, when taken 
in connexion with his notes, compose a valuable collection of legal 
principles. Indeed, when we look about us, and recollect the pres- 
ent voluminous mode of reporting, we shrink from the prospect 
which opens upon us. To say nothing of the numerous reports 
which cross the ocean from the English Forums, we must recollect 
that we have twenty-four States in the confederacy, each of which, 
in afew years, may have separate reports. Unless a more brief 
and comprehensive method of reporting is hereafter adopted, than 
now seems the fashion of our day, the fulness of the age of man, in 
the course of a half century, will not be sufficient to explore the 
wide field of American jurisprudence. Besides the rapid multipli- 
cation of reports, we must recollect, that elementary books are 
constantly increasing, and that brevity and compression are not al- 
ways their most striking characteristics. Reporters of legal de- 
cisions should be the last persons to resort to book-making, in the 
discharge of their duty ; and we must say, that there are reporters 
in this country, who do not practically regard what we here 
express. Under these considerations, we feel that Mr. Anthon, in 
making a successful effort at brevity, deserves the thanks of the bar. 

Mr. Anthon’s book contains an introduction of 24 pages, in which 
he lays down the course of study which should be pursued by the 
student, previous to his entering on the active duties of his pro- 
fession. ‘That the books here recommended, comprise a judicious 
selection, will not be doubted by those who examine it. The works 
pointed out are not only calculated to impart the grand principles 
of legal science, but they are also calculated to render legal attain- 
ments more valuable to the lawyer, and more valuable to the com- 
munity. Mr. Anthon’s unwearied industry and successful career as 
a professional man, are daily exhibited ; and it is no presumption to 
say, that what he recommends to others, he would be the last to 
neglect himself. We shall close this article in the words which 
conclude his introduction : 


“'To conclude,” says Mr. A. “it must be confessed that the sys- 
tem which has been laid down in the preceding pages, is exten- 
sive, and that it will require the unremitted exertions of the stu- 
dent; and still, however extensive it may be, how infinitely short 
does it fall of the viginti annorum lucubrationes, deemed, in former 
days, essential to those who would be esteemed kgibus patric 
optime institutt! Let this consideration, then, stimulate the gen- 
erous mind to vigorous efforts; let not those studies be reluctantly 
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encountered, which are but the tithe of those with which the 
Cokes, the Plowdens, and the Lyttletons, earned their legal fame. 
{t is an uncontrollable law of nature, that nothing truly great and 
valuable can be produced without labour. The character of a per- 
fect lawyer, combines so many excellencies, that any objection to 
the labour necessary to produce it, is inconsistent with right rea- 
son. To the sound lawyer and the able orator, the first honours 
of the profession—the highest honours of the State, are held forth. 
Quamobrem pergite ut facitis adolescentes, atque in id studium, 
in quo estis incumbite, ut et vobis honori, et amicis utilitati, et re- 
publice emolumento esse possitis.” 
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M. DUPIN’S SKETCH 


OF THE 


HISTORY OF THE ROMAN LAW. 


Tue name of M. Dupin, and his reputation as an advo- 
eate, are, we presume, familiar to some of our readers; though, like 
the most eminent of his profession, in every country, it can searce- 
ly be expected that he should be known except by name, among 
foreigners. In France, he enjoys at present the highest rep- 
utation as a counsellor and advocate, and if we may judge from 
the eclat he has obtained, may be considered as among the oracles 
of his profession in Paris. 

M. Dupiy’s industry has not been confined to the discharge of 
his duty to his clients. He has also attempted to discharge “ that 
duty which every man owes his profession,” by contributing sever- 
al works to its common stock. 

The “Sketch” before us is a favourable’ specimen of his learn- 
ing and style, and cannot but prove an acceptable present to our 
readers. Those who have a relish for the civil law, or a desire to 
become acquainted with one of the most distinguished French ad- 
vocates of the day, either as a matter of utility or curiosity, will be 
highly gratified by the perusal. We hope the number of such 
readers in the profession,is not small. In particular, every young 
advocate, who ‘is actuated by that honourable ambition which be- 
longs to his profession, ought not to rest satisfied without some 
general acquaintance with the “ Civil Law.” The following work 
is exactly calculated to serve as an attraction and guide to his 
studies. 

We have endeavoured to give as faithful a translation of this lit- 
tle Essay as the different idiom of the languages would admit ; 
and to preserve as much of the spirit of the original as possible. 


With respect to the abundance of our author’s classical quotations, 
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it is the common characteristic of the civilians; and this mode of il- 
lustration and ornament, though it seem pedantic to us, is almost 
indispensable with them. As to the style, it is perhaps national to 
a fault, but we are sure that fault will be readily forgiven. Indeed, 
those national peculiarities might seem to give additional attraction 
to an essay, abounding in good sense and profound learning and 
reflection. | 

But we are forgetting that ours is the task of translation, and not 
the office of criticism. We therefore proceed without further. pre- 


face, to submit this little work to the liberal and ingenuous reader. 
~~» 6 Qe«-- 


HISTORICAL SKETCH ¢ 


OF THE 
ROMAN LAW, 
FROM ITS ORIGIN TO THE PRESENT TIME. 


BY M. DUPIN, 
ADVOCATE IN THE ROYAL COURT OF PARIS. 


In historia illustri nihil est brevitate dulcius. 
Cie. de Clar. Orat. 142. 


PARIS, 1821. 
~»» 6@O«.- 
CHAP. I. 
Roman Law under the Kings. 


ROME, formed, so to speak, by alluvion, was composed, in its 
origin, of a collection of freebooters, who made it rather a haunt 
than a city. It was long before such a society could have a writ- 
ten law. 

Custom, however, soon began to govern in their transactions : 
when that failed, they had recourse to their king, who was, in a 
manner, a living and animated law: Viva ac spirans lex. Inst. 

The Royal Will was declared by edicts. But whether this form 
of government degenerated apace into despotism, or whether it 
naturally displeased a people always greedy of a liberty which 
they knew not how to enjoy, they soon demanded Laws. 
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From that time, the kings began to consult the people, and the 
result of the general will became a law. The kings themselves 
were bound to submit to it; as Tacitus remarks of Servius Tullius, 
Qui precipuus sanctor legum fuit, queis etiam reges obtemperarent. 
Annal. lib. 3, cap. 26. 

Tarquin the Proud first attempted to change this Constitution : 
he laid his sacrilegious hands, accustomed to violate every thing, 
upon the laws; but, if he was the first tyrant of the Romans, he 
was also their last king; and this people, restored to liberty by his 
expulsion, became its own lawgiver. 


CHAP. II. 
Roman Law to the time of the Twelve Tables. 


After the expulsion of the Tarquins, the supreme power was 
transferred to two consuls—ne potestas vel mora vel solitudine cor- 
rumperetur. Tit. Liv. iv. 2. And the consuls possessed at first 
the same authority as the kings had enjoyed, from whom they 
differed but in name, number, and duration of authority. 

Under this new government, the laws of the kings still remain- 
ed in force; and Caius Papyrius having collected them into one 
body, they were called after the name of the author. Jus Papyri- 
anum: L. 2. 2. ff. de orig. juris. 

Nevertheless, many of those laws, without any formal abroga- 
tion, had lost their operation, not being consonant to the new form 
of government. It became indispensable too, that the consuls, 
after the example of the kings, in taking cognizance of causes, 
should decide all points not provided for by the laws. 

But Brutus had exacted an oath of the people, that they would 
perpetually maintain their liberty ; and it became the fundamental 
maxim of the Republic, that liberty was inseparable from the Ro- 
man name. | 

A people taught to cherish this spirit of independence; nay, 
more, a people that believed itself destined to give law to other 
nations and kingdoms, and as Virgil proudly expresses it, populum 
regem, would not receive law from any will but its own. 

Accordingly, under the consuls as under the kings, the citizens of 
Rome claimed the legislative power; and after having created the 
tribunes of the people, the plebeians, henceforth arrayed against the 
Senate, enacted under these presiding tribunes, ordinances called 
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plebiscita, which were different from the /aws, properly called, pop- 
uliscita. 

Nothing was then more frequent than to see plebiscita passed 
in direct contradiction to the consular edicts. Each arrogated to 
themselves the legislative power : the consuls persisted in exerci- 
sing it: the tribunes reclaimed it for the people; and one of them 
prevailed on them to declare, that thenceforth the consuls should 
observe the laws which the people should enact. (Quod populus in 
se gus dederit, eo consulem usurum. Tit. Liv. iii. 9. 

To terminate this deplorable struggle, it was finally agreed, in 
the year of Rome 300, that deputies should be sent into Greece, to 
obtain all the laws of its States, which were to be accommodated to 
the manners of the Romans. 

At the return of these deputies, the decemvirs were created; at 
the head of whom was Appius Claudius: they were charged with 
the duty of reducing to order the laws which the deputies had 
brought back from Greece. ‘The decemvirs, assisted by Hermo- 
dorus, an illustrious exile of Ephesus, set themselves to this labour 
with so much application, that in the year 303 of Rome, they sub- 
mitted for the acceptance of the people, their laws engraved upon 
ten tables of brass, to which they added two other tables soon 
after. 

Such were the laws of the XII Tables, which Livy calls the foun- 
tain of all public and private law; (fons universi publici privatique 

juris.) and which Cicero places above the volumes of all the phi- 
losophers—omnibus omnium philosophorum bibliothecis anteponen- 
dum: an admirable combination of all that was wisest in the an- 
cient customs of the Romans, and of what the laws of Greece con- 
tained best adapted to their manners. T'um ex Grecorum jure, tum 
ex patriis consuetudinibus. (Dion. Hal. x. 66.) 

This code was received by the Romans with enthusiasm. All 
those who devoted themselves to the study of jurisprudence, had 
to learn the text of these laws, tanquam carmen necessarium. (Cic. 
de leg. ii. 23.) 

A. succession of jurists applied themselves to their interpreta- 
tion : and St. Cyprian informs us that these laws, in his time, were 
still preserved entire. But they were fated to perish at the irup- 
tion of the barbarians: and we have at this day nothing of them 
left but a few fragments scattered in the digest and some of the 
ancient authors, which Godefroy has compiled with the most la- 
borious erudition, and enriched with valuable notes. 
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CHAP. III. 


Roman Law from the time of the XII Tables to the time of 
Augustus. 


Thus the Romans enjoyed, at last, im this code, what they had 
so long and so much desired ; but the impulse had been given, and 
the struggle between the senate and the people was renewed every 
day. It was impossible that the laws should escape the disorder 
that prevailed in the city. The more the legislators spoke, the 
more silent were the laws: they were multiplied to the last excess, 
and it could never have been said more truly, corruptissima repub- 
fica plurime leges. Tac. An. iii. 27. 

The plebeian magistrates attempted several times to despoil the 
patricians, not only of their honours, but of their estates: the patri- 
cians, on their part, maintained, that the plebiscita were not obliga- 
tory upon them: thence proceeded most violent jealousies and 
contentions between the senate and the people; between the patri- 
cians and the plebeians: the one alleging, always, that the other’s 
excessive liberty would destroy liberty itself; and the people ex- 
claiming, that the power and authority which always from their 
nature increased, would degenerate at length into tyranny: out of 
this grew the retreat of the plebeians to the Mons Aventinus and 
the Mons Janiculus; and this politic proceeding it was, which 
forced the patricians to submit to the authority of the Plebiscita : 
ut plebiscita omnes Quirites tenerent. Aut. GEL. 

From this time the plebiscita had the force, and indeed took the 
name of laws. 

However, there still remained to the patricians some means of 
preserving their authority over the people. Scarcely had the 
XII Tables been promulgated, when the patricians contrived set 
forms and precedents, without which actions could not be regularly 
instituted. ff. de orig. juris. 

They added to that, the distinction of dies fasti, on which judi- 
cial business might be done; and dies nefasti, on which it could 
not: and out of all this mixture of subtilty and superstition, they 
composed what they called legis actiones. 

After this manner, they engrossed all the management of suits 
and litigation: and under the pretext of the right of patronage, 
which they arrogated as an attribute of their caste, they acquired a 
boundless authority. 












it is easy to conceive that they were interested in veiling this 
new chain from the sight of the people. But this advantage was 
snatched from them about the year of Rome 449. Cneius Flavius, 


who was Secretary to Appius Claudius, surreptitiously obtained | 


these precedents from him, arranged them in a body, and then 
published them to the people, who rewarded him by naming him 
Edile. This collection of precedents was called Jus Flavianum. 

It was in vain that the patricians attempted to recover their au- 
thority, by conceiving new precedents, (formules : ) their secret was 
again discovered and divulged by 8. lius Catus, whose compila- 
tion took the name of the Jus A“LiANouM. 

However, there still remained to the patricians two powerful 
weapons: the interpretation of the laws, and the business of the 
Forum. | 

The laws of the XII Tables had been written with great concise- 
ness: (elegante atque absoluta brevitate verborum. Gell. lib. 20. 
1.) They said much in few words; but they did not say every 
thing. In consequence, the patricians, by the aid of the interpre- 
tations which they put upon them, drew from them by induction 
new decisions, which did not always result from the text, whence 
it came, that they were called not only Interpretes, but also Aucto- 
res et Conditores juris. Cujac. Obs. vii. 25. 

It happened sometimes, that the jurisconsults did not accord 
in their interpretations. They then assembled either in the Fo- 
rum, or at the temple of Apollo, to debate the questions in con- 
troversy among them; and the decision which resulted from these 
conferences, was called recepta sententia. 

It is to these doubts and difficulties, thus resolved, that the laws 
allude in these expressions: “ post magnas varietates obtinuerat” 
—‘“ex disputatione fori venit”—“ Jus consensu receptum”—“jus 
commentitium.”’ 

The patricians, who, as before observed, alone exercised the 
employment of lawyers, were extremely cautious about initiating 
plebeians into the mysteries of their profession: in Jlatenti jus 
civile retinere cogitabant, solumque consultatoribus potiusquam 
discere volentibus se prestabant. But Tiberius Caruncanius, who 
did not adhere to these views, set himself to teaching this science, 
publicly, even to the most mysterious parts of it. By this means, 
jurisprudence remained no longer the exclusive patrimony of the 


patricians : every man might become a jurisconsult, and it was 
then strictly true : 
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— 'Tamen ima plebe quiritem 

Facundum invenies: solet hic defendere causas, 

Nobilis indocti: veniet de plebe togata 

Qui juris nodos et legum Anigmata solvat. 

ss Juv. Vill. 47. 


After the example of the kings, the consuls were invested witfr 
the power of deciding all cases not provided for by the laws. 
When the consuls, entirely devoted to the occupations of war, 
found themselves compelled to abandon the care of civil affairs 
to the different magistrates, which were created to supply their 
place; those magistrates, and especially the Pretors, gave out 
edicts relating to the different branches of administration confided 
to them. 

The necessity of this, indeed, remains the same. Without doubt, 
when the law speaks, construction and the magistrate ought to be 
silent: but when the law is silent, the magistrate ought to supply 
its silence, and to decide by special judgments the particular ques- 
tions which it was not possible for the legislator to embrace in his 
general rules. “ Oportet leges dominas esse, si suit recte scripte : 
magistratus autem, EDICERE debet de illis de quibus leges exquisite 
aliquid decernere nequeant, eo, quod non facile sit sermone general 
singulos casus comprehende. Arist. Polit. iii. 11. ; 

The ordinances of the Preetor were of many kinds. One, called 
repentina, were made in the cases which were presented at the 
moment, and of a sudden: another was made ad perpetuam 
Jurisdictionem, and extended to the whole time of his magistracy.* 
Of the last, those were termed tralatitia, which the new przetor 
preserved among the edicts of his predecessor: and nova, those 
which the new przetor added of his own to the ancient edicts: for 
every preetor, on his entrance into office, mounted the tribunal, and 
declared (edicebat) what rules he should adopt in administering 
justice. His edict was then registered in an album. . 

These edicts had commonly for their only object, to aid the let- 
ter of the laws; to supply their omissions, or to correct certain 
parts: fiebant adjuvandi vel supplendi vel corrigendi juris civilis 
gratia. ff. However, the prztors had no authority to make a direct 
change in the law itself. 


* That is, one year: it is from this that Cicero, in his last oration 
against Verres, calls the ordinance of the Pretor, Ler annua cui finem 
adferant Kalende Januarie. 
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But they always accomplished their views, indirectly at least, of 
circumscribing or infringing it, by various means, and by the aid 
of their fictions. 

They did more: they not only evaded the laws of the common- 
wealth, but they made no scruple to change their own edicts in the 
course of the year: and they made these changes with so much 
levity, that they found a safe means to favour their friends and op- 
press their enemies : (hoc faciebant plerumque in gratiam odiumque 
certorum hominum. Dio. Cass. lib. 36.) ‘To terminate these.abuses, 
it became necessary to appeal from the przetors to the edict which 
they had themselves made: Quod quisque juris in alterum statue- 
rit, ut ipsa eodem gure utatur. L. 1. ff And this proving in effect 
no barrier, a senatus-consultum was passed in the year 585, U. C. 
which was enacted into a law, the following year, that the Prators 
should administer justice during the whole duration of their magis- 
tracy, in strict conformity to the edicts which they had promul- 
gated on their entrance into office: Ut pretores ex edictis suis per- 
petuis ; (id est, per totum annum mansuris,) jus dicerent: or as Dio 
Cassius expresses it, lib. 36, ut statim pretores principio edicerent 
quo jure essent usuri et deinde nequaquam ab eo deflecterent. — 

From that period, the rules of the pretorian law, termed sus 
HONORARIUM, became more fixed and certain: there were no longer 
changes made in them without necessity ; and the edicts of former 
preetors, almost always preserved entire by their successors, com- 
piled and commented on by the most learned and able juriscon- 
sults, formed at length a body of decisions so respectable, that in 
the time of Cicero it was thought the prztorian decisions were a 
fitter subject of study for the purpose of acquiring an acquaintance 
with the laws, than the twelve tables : 4 pretoris edicto, non a XI 
tabulis, hauriendam juris disciplinam. Dr Leats. lib. 1. cap. 5. 

At this period, then, the Roman written law was composed of the 
following branches: 1. PLesiscira, or Statutes. 2. LeGis ACTIONES, 
or the precedents and rules of practice in the Courts. 3. Jus Civ1Le 
ex interpretatione prudentium et fori disputatione ortum. 4. EpicTa 
Macistratum, or the occasional temporary ordinances of the 
magistrates. 

From the study of these laws, when once reduced to order, there 
sprang a crowd of illustrious jurisconsults, and these laws were in 
their turn enriched by the labours of the jurists: It was then that 
Law began to be sedulously cultivated as ascience. To give some 
idea of the course pursued in its study, before the age of Augustus, 
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we will trace, in afew words, the system of instruction by which the 
Roman youth prepared themselves for the study of the jurispru- 
dence of their country. 

From the time of the Punic wars, the era about which letters 
and the fine arts began to be held in esteem at Rome, the Roman 
youth devoted their early years to the study of Greek; they at- 
tended the grammarians, rhetoricians, &c. When they reached the 
age at which they assumed the toga virilis, they prepared them- 
selves for the forum, where they constantly attended at the side of 
some celebrated personage, who was engaged in its labours. Some- 
times, also, they went abroad to Athens, Rhodes, Mytelene, or 
Marseilles, to finish their studies, at a distance from the pleasures 
and corruption of Rome. Sometimes, instead of that, they devoted 
those yearsto arms; but their military pursuits never hindered 
their zeal and progress in the culture of letters and the sciences. 
SuET. ir Cesar. 506. 

As for those who destined themselves particularly for the study of 
jurisprudence, they applied themselves immediately to a profound 
investigation of the principles of philosophy: and, for the most 
part, they preferred ¢1at of the Stoics. When they had passed 
through all this preparation, they attached themselves to some 
learned jurisconsult, whom they chose for their model: under his 
direction, they qualified themselves by observation, to practise as 
counsellors and as advocates; and when, at the end of a certain 
period, they believed themselves able to discharge the duties of 
their profession, (cum studiorum habebant fiduciam,) they could en- 
gage in it, at their pleasure: for it is worthy of remark, that at the 
period of which we speak, there was no public authorization neces- 
sary to those who assumed the title and office of jurtsconsults. 


CHAP. IV. 


Roman Law, from the time of Augustus to the time of Constantine. 


The Roman Republic did not degenerate into a monarchy ei- 
ther under the dictatorship of Czesar, which was not of long dura- 
tion, nor until some time after his death. This revolution was not 
consummated till the year U. C. 722, under the fourth consulship 
of Octavius and M. Licinius Crassus. 

At this epoch, Brutus and Cassius had been defeated ; the Re- 
publie was without armies; the party of young Pompey had been 
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annihilated in Sicily; Lepidus had been laid aside, and Antony 
had perished: the party of Cesar had now no leader but Octavi- 
us. He soon dropped his title of Triumvir, taking thenceforth that 
of Consul, and contenting himself with joining to that the power 
of tribune, which he in appearance affected to preserve for the pro- 
tection of the plebeians. But when he had won the soldiery by 
his largesses, softened the peopie of Rome by the plenty which, 
from his care, reigned in the city, benumbed the energy of all 
ranks in the State by the sweets of repose; he is then seen to 
elevate himself by degrees, drawing to himself the functions of the 
senate, the jurisdiction of the magistrates, the power of the laws, 
without murmur or opposition from any quarter; nullo adver- 
sante.* 

This new order of things, by introducing new manners, &c. call- 
ed for new regulations: for it was necessary that the laws of the 
old should be made to correspond with the new regime: it could 
not therefore but be the care of Augustus, one of the most politic of 
princes, to mould the Roman law after the existing constitution of 
the government, and thus create by his legislation, a new tie and 
guaranty, as it were, of his dynasty. 

From the same views, Cesar, according to Suetonius, had enter- 
tained a similar project. He had designed to give anew shape to 
the Civil Law, by digesting in a small number of books, all that 
was valuable and necessary in the voluminous and immense detail 
of preceding laws. Jus civile ad certum modum redigere atque ex 
immensa, diffusdque legum copia, optima quaque ac necessaria in 
paucissimos conferre bros voluit—Surtr. in Jul. c. 44. His 
premature death had prevented the execution of this design: but 
Augustus resumed it as soon as his series of successful enterprizes 
and the concurrence of circumstances had rendered him master of 
the empire. 

However, as Cesar had experienced the fatal consequence of 
openly affecting the supreme power, and his death had but too 
well instructed his successor how difficult and delicate the task was 
of preserving an empire which he had usurped from a free city ; 


* Postquam Bruto et Cassio cesis nulla jam publica arma, Pom- 
peius apud Siciliam oppressus, exutoque Lepido, interfecto Antonio, ne 
Julianis quidem partibus, dur, nisi Cesar reliquus ; hic posito triumviri 
nomine, consulem se ferens, et ad tuendam plebem, tribunitio jure con- 
tentum, ubt militem donis, populum annone, cunctes dulcedine otii pel- 
lexit, insurgere paulatim, munia senatus, magistratuum, legum, in se 
trahere cept, NULLO ADVERSANTE. T'ac. An. I. 2. 
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Augustus, more dextrous and adroit, deported himself with so 
much prudence, and used the supreme command with so much 
skill, that the people, always deceived by the phantoms which re- 
called the image of their former liberty, did not discover that it was 
long since destroyed. } 

In fact, for the purpose of cloaking his designs, Augustus to ap- 
pearance left the senate in enjoyment of the same authority as be- 
fore; he made no changes in the titles of the magistrates: he pre- 
served all their signs of official distinction. The consuls still 
marched, preceded by the fasces, as under the republic ; and even 
Augustus, more than once, invested himself with that imposing ti- 
tle. There were still seen in Rome, pretors, ediles, tribunes of 
the people, questors, as before; and therefore the people never 
suspected that the republic itself had vanished. But this prmce 
knew how to concentrate in his own hands all the power attached 
of the offices of greatest influence ; and if the names remained the 
same, the ancient spirit of the nation was not the less completely 
destroyed : Nihil usquam prisci atque integri moris supererat.— 
Tac. An. L.1.¢.3 & 4. , 

The mass of the citizens perceived not the revolution in the re- 
public, as Augustus, at first, was careful to decree nothing by him- 
self, but to consult the people whenever he proceeded to make 
laws. 

Policy dictated this conduct to Augustus: but the senate hasten- 
ed to free him from these shackles, and marched apace toward that 
ready servitude, which even disgusted Tiberius. Thus it left the 
prince no more trouble in reducing the people to the yoke, which 
he fastened upon them, by corrupting them with distributions of 
provisions and money, and by the games of the circus. 





een Panem et circenses. 

It was then that, displaying all his ambition, he gave the Ro- 
mans those laws which were to secure them peace and servitude : 
Jura quibus pace et principe uterentur. It was then that the peo- 
ple transferred to him all their sovereignty ; (ez et tr eum, omne 
imperium potestatemque contulit, etc. ff. de orig. juris.) and that 
the senate, alert only in anticipating the desires of Cesar, absolved 
him from the laws, and raised him above them, with a discretion- 
ary power to do what he willed, all that he willed, and nothing 
which he did not will. In ejus acta juravit, eumque solvit legibus 
et decrevit, ut summo cum jure, omninogue et sui et legum potens, 
que. vellet facerct et eorum que nollet faceret nihil. Dio Cass. 
lib. 53. 
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Thus originated what the authors of the Digest call Legem Re- 
giam: Augustum Privilegium: Legem Augusti: Legem Imperit : 
And these laws are no other than a recapitulation of the different 
senatus-consultes, enacted for the honour and interest of Augustus. 

As soon as Augustus had laid this foundation of title, and his 
empire began to be consolidated, he essayed to place himself be- 
yond the suffrages of the people; and to compass this, he employ- 
ed a double artifice. 

He saw, in the first place, that the people were accustomed to the 
authority of the senate; he therefore caused that body to make 
various decrees upon matters which had never before fallen within 
the scope of its authority. 

In the second place, he made, by his own authority, many edicts, 
by means of which he introduced at pleasure, new laws upon what- 
ever subject he thought fit. 

If it should be inquired how Augustus could succeed in justify- 
ing, in the eyes of the people, this manner of making edicts, it will 
be recollected that this right, to a certain extent, had belonged 
from the earliest times to the magistrates. Thus it was, that Au- 
gustus, concentrating in himself the prerogatives of all those offi- 
cers, appeared to exercise only the rights which they conferred on 
him while he promulgated his imperial edicts. When he enacted 
one for the provinces, it was as pro-consul: in matters touching the 
city, it was in virtue of his power as tribune: in those relating to 
the army, tanquem imperator ; and in matters of religion, tanquem 
pontifex maximus. In this way, every thing to appearance was 
strictly regular. 

He soon proceeded to institute new dignities, the eclat of which 
tended to diminish that of the old: and by multiplying the crea- 
tures of his power, he made so many defenders, interested in main- 
taining it. 

The government of the provinces called for all his attention, and 
in the partition of them which he made with the senate, he so ar- 
ranged matters as to leave them to govern those which were entire- 
ly tranquil and unprovided with troops, while he reserved for his 
own administration those countries where the necessity of reducing 
them to submission had concentrated the legions. In a word, he 
had so skilfully engrossed all authority, that he governed every 
thing at pleasure, by himself or by his agents. 

Augustus was fully conscious of all that he had to apprehend 


from the influence of the jurisconsults ; and he perceived also, that 
17 
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he might derive great advantage from it. He therefore made every 
effort to attach them to himself, and to avail himself of their credit, 
either to undermine the authority of the preetors, or to give to the 
system of legislation the genius which he wished to infuse. From 
this view, he restrained the practice of the profession (which before 
had been allowed to all) to those only whom he deemed worthy of 
the character of jurisconsults; and at the same time, he imposed 
on the judges the obligation of conforming themselves to their re- 
sponses. L. 2.947. ff. de orig.juris. 

From that time, the jurisconsults began to sign theif opinions or 
responses, and to put their names to their productions, which prac- 
tice had not obtained before. Sen. de benef. vii. 16. L. 2. § 47. ff. 
de orig. jur. | 

It was thus that Augustus succeeded in attaching the juriscon- 
sults of his time to his interest, with the exception, nevertheless, of 
the first among them: of the sage Labeo ; whom the praises of the 
most stern and correct of historians. have sufficiently rescued from 
the satire of the most supple of poetical courtiers. 

This indifference of Labeo, toward honours which Augustus had 
offered to him, gave birth among the jurisconsults, to two sects, 
whose principles differed in many respects. Aleius Capito, the a 
head of the one, held strictly to the learnmg and doctrines of his 
predecessors: Labeo, on the contrary, | 

Nullius assuetus jurare in verba magistri, 
free by character, full of confidence in his learning, with a genius 
adorned by the study of polite learning, put forth many new opin- 
ions. , 

Such was the state of the Roman jurisprudence under Augustus. 

Tiberius, his successor, a distrustful tyrant, employed his prede- 
i cessor’s artifices; and already enriched with the experience of J 
Augustus, he fortified it by all the new ex pedients which his ge- 
nius could suggest. He constantly employed policy and intrigues : 
and so much did he fear from Germanicus, that he made no law, 
nor issued even one edict, without consulting the senate, or without 
cloaking himself under the tribunitial character; but when he had 
imbrued his hands in the blood of this young prince, whom his 
virtues, rare qualities, and the attachment of the Romans, had ren- 
dered formidable to a jealous tyrant; he changed entirely, and 
h aiming only to make himself feared, he exercised his vengeance up- 
on the slightest umbrage offered to himself or his friends. His 
motte was, Oderint dum metuant. 
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It is true, that Tiberius, after the example of Augustus, still per- 
mitted the people to assemble by centuries and by tribes : but soan, 
however, under the pretext that the great number of citizens ren- 
dered their assembling difficult and inconvenient, he transferred to 
the senate all the authority of the comitia. From that moment, 
he could play the despot with impunity; for the senate was so 
basely devoted to him, that none of its members dared to contra- 
dict the will of their master, especially at this period, when the 
votes were no longer given by ballot, as in the ancient assemblies 
of the Campus Martius and the Forum; but when each one was 
bound to vote alone, in presence of Czesar, who, like a Jove among 
such crouching slaves, cuncta supercilia movebat. 

The legislative power then remained no longer, except ideally in 
the people: but, ordinarily, “ when the emperor desired to have a 
‘new law enacted upon any subject, he had it proposed to the sen- 
“ate, per suos questores candidatos : and the senate, which was 
“entirely subservient to his wishes, never failed to render a sena- 
“ tus-consultum in conformity to them.” (PorTHiEr, propr. n. 406, 
in nota. ) 

Thus the senate became only a shield for the prince, with which 
he protected himself in difficult conjunctures, against the attacks 
of popular indignation: and the senators, themselves, instead of 
being the defence and support of the Roman constitution, were but 
betrayers of the people, and abject flatterers of a jealous tyrant, 
who, in permitting them still to wear the purple, might have seem- 
ed to aim only at contrasting it at times with the cowardly paleness 
of their cheeks. 

To the successor of Tiberius, the Roman jurisprudence owed 
nothing. This monster, who had nothing of human but his shape, 
carried his senseless outrages so far as to have his horse created 
consul. It is not surprising, after this, that he should contemplate 
the annihilation of the whole class of jurisconsults, maintaining 
that his will only should be law. 

Happily, his tyranny was of short duration, and he had not time 
to execute his abominable project. Claudius, who succeeded to 
his throne, abolished every thing that had been established before ; 
and we find nothing in the body of the Roman law, which owes its 
erigin to Caligula. 

Under the reign of Adrian, jurisprudence was revived and im- 
proved. ‘Taking the character of Numa as his, model, he desired 
like him to be the lawgiver of his people; and with this view, he 
issued his perpetual Edict. 
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This important work was confided to the jurisconsult, Salvius 
Julianus, who was then pretor. It was intended to consist of a 
digest of all the annual edicts of the ancient preetors : but Julianus 
did not limit himself to a eompilation of those. When he judged 
it necessary, he inserted new decisions in his code, discarded some 
which had been abrogated in practice, and adopted others with 
some modifications. When this work was completed, Adrian pre- 
sented it to the senate, who sanctioned it immediately by a senatus- 
consultum. 

The authority of this code made it, after its promulgation, the 
fixed and invariable rule of law: thence it was called the perpetual 
Edict. Aul. Gel. x. 15. Tt was in force m the provinces, as well 
as at Rome: At Rome it was called, pretorium, urbanum, urbi- 
cum, and in the provinces, provinciale. 

This new code produced a change in the study of the law, as, in- 
stead of the law of the XII Tables, or the annual edicts of the 
preetors, the lawyers now commenced with the study of the perpet- 
ual Edict, which also soon became the subject of commentaries by 
many celebrated jurisconsults. ! 

Adrian introduced also another important alteration, by making 
the office of jurisconsult free, as it had been before the time of Au- 
gustus ; according the right of practising, as such, to whoever es- 
teemed himself competent, fiductam sur haberent. (ff. L. 2. § 
ult. de orig. jur.) 

In fine, under the reign of Adrlan, legislation assumed a deci- 
dedly different form: for although preceding emperors had always 
taken care to have their edicts confirmed by the senate, Adrian 
(and his example was followed by his succesors) more often de- 
creed, of his own motion, and without eonsulting the senate, what- 
ever he thought proper. Thus it might be said during his reign, 
in truth, Roma est, ubt imperator est. 

From this time, the decrees of the emperors were called, indis- 
criminately, constitutiones, edicta, decreta, interloquutiones, res- 
cripta, etc. | 

Under all the succeeding emperors, down to Dioclesian, in spite 
of the revolutions of the empire, and the violent deaths of the Ca- 
sars, there still appeared many excellent jurisconsults. But after 
that period, the taste for learning and science expired, and no one 
arose, who could rescue jurisprudence from the dim eclipse that 
overcast it. Some professors, it is true, still attempted to teach law 
at Rome and Constantinople ; but their efforts were lost: and Lac- 
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iantius complains with reason, at the time of which we now speak, 
that there was no longer either eloquence or advocates or juriscon- 
sults. Hatinctam esse eloquentiam, causidicos sublatos, jurisconsul- 
tos, aut necatos aut relegatos. Lact. de mort. persec. cap. 22. 


CHAP. V. 
Roman Law from the time of Constantine to Justinian. 


The introduction of Christianity into the Roman empire, and the 
conversion of Constantine, produced great changes in the Roman 
jurisprudence. Under this emperor, it recovered new life, and 
there again appeared some learned jurisconsults, as Hermogenia- 
nus, Charisius, and Julius Aquila. 

But what shed more lustre upon the science, than any thing be- 
side, was the institution of the Schools of Law. The most celebra- 
ted were those of Berytus, of Rome, and of Constantinople. They 
acquired so great favour, that to preserve them in all possible splen- 
dour, Justinian bestowed upon them the exclusive privilege of 
teaching law publicly, and caused some rival schools to be shut up, 
which began to be established at Alexandria and Ceesaria. 

The school at Berytus was by far the most ancient and most 
flourishing. In the year 248, Gregory Thaumaturgus described 
this city as urbem plane romanam, et legum romanarum schola or- 
natam. Dioclesian and Maximian also, who lived in the third cen- 
tury, speak of it with praise in the Law, 1C. Qui wtate vel pro- 
fess. excus. In the fourth century, the resort of pupils to it was so 
great, that Libanius (orat. 26) complains that the youth abandon- 
ed the study of eloquence, to devote themselves exclusively to the 
study of law. 

Although that city was desolated (a little after this period) by a 
terrible earthquake, it sprung up again, with all its former splen- 
dour: for Nonus, who wrote in the fifth century, in praising the 
zeal with which the study of the law was cultivated at Berytus. 
calls it matrem legum, as Justinian in the sixth century describes 
it—civitas legum veneranda et splendida metropolis et legum nu- 
trix. Other writers boast of the great number and assiduity of the 
pupils, and of the profound learning of the professors. In the lat- 
ter were included, at this period, Dorotheus and Theophilus, whom 
Justinian employed to compose his code of laws. 
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But the eclat of this school was not always to endure: this city, 
as unfortunate as celebrated, was again visited by an earthquake : 
and a conflagration, which soon after completed its desolation, dis- 
couraged the ill-fated inhabitants from attempting to rebuild it. 

But let us return to Constantine: It is observable, that the modi- 
fications which the Roman laws underwent from him, were not confi- 
ned to the civil, but extended also to the public law [or constitution | 
of the empire. He divided the empire into four great govern- 
ments, or pretorian prefectures: and, more important than all the 
rest, he transferred the seat of empire to Constantinopie; an event 
which, on the one side, left Rome abandoned to the ambition of 
the pontiffis, and gave them every facility for extending and 
strengthening their dominion: and on the other, opened the west 
to the barbarians, who had already prepared to cast themselves 
upon the richest provinces of the Roman empire. 

Nothing, at this period, so much displeased the jurisconsults, as 


the frequent changes which Constantine made in the institutions of 


his predecessors, and the project, which his conduct seemed to inti- 
mate, of reforming the ancient law to which they had always been 
accustomed. It was on this account, that, fearing lest the ordinan- 
ces, after the time of Adrian, might be lost, or fall into disuse, they 
were at the pains to digest them in ditierent codes, hoping by this 
means to preserve them from oblivion. 

Gregorius or Gregorianus was the first who compiled the decis- 
ions rendered between Adrian and Constantine, and classed them 
under their different titles. His digest, although only the work of a 
private individual, enjoyed nevertheless great authority. 

A short time after, Hermogenianus also undertook to form a 
code; which seemed principally extracted from the foregoing, and 
in which the ordinances, &c. of Dioclesian and his colleagues were 
digested with great care and exactness. 

The children of Constantine pursued the plan of their father, 
and endeavoured all in their power to simplify jurisprudence, as 
well as to promote the religion which they had embraced. 

But soon, however, Julian, who was governed by different views, 
set himself to overturn all they had established in religion; and at 
the same time, he contrived to throw such a discredit upon juris- 
prudence, that the better class ceased to cultivate its study, and 
abandoned the profession to _freedmen.* 


* Juris civilis scientia que Manlios, Scevolas, Servios, in amplissimos 
gradus dignitatis evexerat LawBertinorum artificium dicebatur. Ma- 
uernv. Pan. xi. cap. 20. 
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Happily, his reign was of short duration; and the emperors who 
succeeded him, down to Theodosius the Great, resumed the system 
of Constantine, and strove to dissipate all doubts and difficulties in 
the ancient law. But the very pains which they took to attain this 
object, served only to increase its perplexity, and to render the sci- 
ence more thorny and more intricate : in fact, their laws [constitu- 
tions] multiplied without number, and, added to the works of those 
jurisconsults which were of authority in the courts,* made jurispru- 
dence a complete and inextricable labyrinth. 

Theodosius the younger, and Valentinian, thought to remedy 

this, by ordaining [A. D. 406,] that no work should be cited but 
those of Papinian, Paul, Caius, Ulpian and Modestinus; and that 
in cases of difference between them, the majority should determine 
the question ; or in case of an equal division, that Papinian’s au- 
thority should turn the scale: but, as might be expected, this rule 
could not last long, since it attached regard not to what was right 
and just in itself, but only to what was said by authorities, and in 
4 case of their differing, settled the weight of their opmions by count- 
E ing instead of investigating and weighing them. 
4 However, Theodosius was not discouraged, but resolving to re- 
duce to certainty the laws of the empire, he confided the execution 
of his design to eight jurisconsults, among whom was Antiochus, and 
in the year 438, he promulgated a code, called, after his own name, 
the Theodosian Code, which comprehended all the ordinances of the 
emperors, from Constantine to himself. But this did not hinder his 
successors, or indeed himself, from making, afterwards, a great num- 
ber of laws, which took the name of Novelle, and which, in his 
time, grew to such a size as to replunge the Roman jurisprudence 
into the same chaos from which they had been so long labouring 
to rescue it. Such was the state of its jurisprudence, when Justinian 
came to the empire. 
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CHAP. VI. 
The Roman Law during the reign of Justinian. 


We come now to the time of Justinian. This prince was born in 
482; he was associated in the empire in the year 527, by Justin. 


Sie * The number of these works, in the time of Justinian, amounted to 
ise, Rear 2000, and would have made, according to Eunapius, several camels” 
foads, (multorum camelorum onus.) 
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his uncle, who died a few months after, and left him in the sole 
possession of the empire of the world. 

Justinian, during a reign of thirty-three years, devoted himself to 
his imperial duties ; to defending the frontiers of his dominions ; to 
establishing peace in the church; to building and adorning cities, 
and to reforming the entire Roman laws. In fact, this monarch, 
seeing the deplorable state to which the Roman jurisprudence was 
reduced, formed the project of compressing the whole Roman law 
into the smallest compass, and thus making the knowledge of it 
easily attainable. 

In the execution of this great design, he took care to associate the 
most illustrious and consummate statesmen, the most able and 
learned professors of the schools of Berytus and Constantinople, 
and the advocates of highest repute at the bar for their learning, 
and the most celebrated for their eloquence. 

He placed at the head of this select body of sages, Tribonian, one 
of the grand dignitaries of the empire ; and he instructed them, in 
proceeding to their work, to select from all the previous codes the 
best and most approved laws; and to digest them in one code di- 
vided into XII books, giving them full authority to lop off what was 
useless, and to rectify wherever they found it necessary. The re- 
sult of this first undertaking was a code to which Justinian gave 
his own name, by an ordinance in 529, which abrogated all anteri- 
or codes, and ordained that his only should have the force of law. 

After this was accomplished, reflecting that the principles of the 
Roman jurisprudence were more completely digested and more 
clearly unfolded in the works of the ancient jurisconsults, than in 
partial ordinances of the princes, his predecessors, Justinian em- 
ployed eighteen learned jurists, at the head of whom also Triboni- 
an was placed, to extract from those works all that they should find 
valuable and applicable to the occasions and manners of that age. 
This task was confided to them in the year 530, and although Jus- 
tinian had allowed them ten years to complete it, they proceeded 
with so much zeal and industry, that they finished this immense la- 
Dour in three years. 

Their work was called the Digest or Pandects, because it com- 
prehended the principles and decisions of every branch of the law. 
Quod omnes disputationes et decisiones in se haberet legitimas, et 
quod undique esset collectum, in sinus suos recepisset, L. 2. § 1. €. 
de vet. jur. enucleando. 
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Immediately after the completion of the Pandects, Justinian as- 
sociated with Tribonian, Theophilus and Dorotheus, and ordered 
them to compose from the abridgments of the ancient jurisconsults, 
and principally from the institutes of Caius, the Imperial Instztutes, 
which should contain only the first elements of jurisprudence. Ué 
iliee essent totius legitime scientie prima elementa. ( Prowm. 
Inst. § 4.) 

This work, although posterior to the Pandects, was however first 
promulgated ; for it was established by an ordinance dated the 
21st of November, 533, while the other was by another of the date 
of the 13th of December following, which decreed that it should be 
observed in the forum, and taught in the schools of Rome, Berytus 
and Constantinople. 

However, Justinian was not slow in perceiving, that in spite of the 
instruction he had given, “ to leave no vestige of the contradictions 
presented in the opposing opinions of the jurisconsults,” there still 
remained a great number of controverted points. To take away the 
last trace of these, he promulgated, under the consulate of Lampa- 
dius and Orestes, fifty decisions, Quinguaginta Decisiones, which 
he afterwards arranged under the difierent titles ef his code, when 
he came to the revision of it shortly after. 

This revision had become necessary ; for since the completion of 
his code, Justinian had enacted various ordinances which were thus 
detached from the body of the laws; and in the code itself, there 
had been found many provisions, which time had proved to be 
faulty or susceptible of abuse, and which seemed to need alteration. 
These considerations induced him to again employ Tribonian and 
four associates, to revise his first code, and to digest in the new 
one, the fifty decisions of which we have just spoken, as well as the 
subsequent ordinances, and to make correspondent alterations. 
This second code took the place of the first, and was promulgated 
the 16th of December, 534, under the title of Codex repetite pre- 
lectionis. 

Justinian having continued to reign for many years after the 
date of this last code, we ought not to be surprised that he found 
himself still obliged to decide new questions, to which the infinite 
combination of circumstances gave birth at every hour. It was out 
of these that grew what were called the Novelle Constitutiones, 
written for the most part in Greek, and of which, it would seem, he 
made a separate compilation, under the general name of Novella. 

Here then we behold, in the different works of this emperor, all 
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that composes the body of the Roman Laws: a code, which for 
more than seven centuries has been so severely criticised, and so 
harshly censured, and so warmly defended—the one party discov- 
ering nothing but defects; the other as obstinately determined to 
find nothing but what was good and valuable. 

As for ourselves, if we were allowed to express an opinion, we 
should most freely confess that this code is not exempt from all lia- 
bility to censure: and we should agree, for instance, that it might 
have been comprehended in less extent, and sometimes arranged in 
a better order: but at the same time, we should add, that these de- 
fects are very pardonable in a work of so great extent, made by 
the hand of man, and consequently doomed to be imperfect: As 
Justinian himself says—In nullo aberrare, sui in omnibus irrepre- 
hensibilem et inemendabilem esse, divine utique solius, non autem 
mortalis est constantie seu roboris. L. 3. § 13. C. de vet. zur. en. 

In a word, its defects do not prevent the Roman civil law from 
being an exhaustless fountain of learning and of reason ; and of this 
monument of the high improvement and wisdom of the Roman 
jurists, it is to be said, as of all other works, in which the good so ~ 
much surpasses the bad, 

Ubi plura nitent in carmine non ego paucis 
Offendar maculis, quas aut incuria fudit, 


Aut humana parum cavit natura. 
Horat. art. poet. v. 351. 


CHAP. VII. 
Roman Law after Justinian, and the fate of his Code. 


Let us now attend for a moment to the fate of the legislation of 
Justinian, after his time, both in the eastern and western parts of 
the empire. 

It is certain that the code promulgated by this emperor, was re- 
ceived immediately in the east, in the tribunals, and in the schools 
of jurisprudence. But as the greater part of the judges and profess- 
ors were but moderately acquainted with the Latin language, they 
soon perceived the necessity of translating into Greek the laws 
which Justinian had promulgated in Latin. The first translation 
which appeared, was of the Institutes. ‘Theophilus, who had been 
employed to aid in digesting them, made, during the life of the 
emperor, a Greek translation or paraphrase, which has come down 
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to us, and excellent editions have been published by Fabrot and 
Denis Godefroy. 

Thalelzeus, who was also a contemporary of Justinian, gave a 
Greek version of the Pandects, which is often cited in the Basilica. 

On the other hand, the Novella of Justinian, which had been, for 
the most part, composed and promulgated in Greek, were transla- 
ted into Latin by Julianus, who in 750 gave an abridgment of 
them. 

These translations were made use of at the bar and in the 
schools, till the ninth century, when the emperors thought fit to in- 
troduce a compendium of them. 

The authority of these laws ceased in 1435, when the taking of 
Constantinople by the Turks, put an end to the empire of the East. 

Let us fora moment return to the empire of the West. Many of 
the provinces of this empire, had fallen into the hands of the bar- 
barians : a few others still remained under the dominion of the Ro- 
man emperors. In those, the laws of Justinian were in use : for 
the emperor had ordered that they should be observed in the whole 
empire, and exclusively in all the schools. 

As to the provinces invaded by the barbarians, the victors, re- 
serving only the military power to themselves, generally left the 
vanquished in the enjoyment of the Roman laws. In some instan- 
ces, the laws adopted were not, however, those promulgated by 
Justinian, but the codes of Gregorian, Hermogenian, and Theodo- 
sian; with the institutes of Gaius, the opinions of Paul, and the 
writings of some other jurisconsults. Of these, Alaric, king of the 
Visigoths, caused his chancellor, Anianus, to make an abridgment. 
in 506, which historians and jurisconsults have called, indifferently, 
by the name of Corpus THeoposranum, Lex Romana, BREviariuM 
ANIANI. 

The Ostrogoths adopted the same code : their king, Theodoric, 
ordered by his edict, that it should be used, salva Juris publict 
reverentia et omnibus cunctorum devotione servandis. 

Cassodorus also attests that the Roman law continued to govern 
in the conquered countries; for such was the mildness of those 
conquerors, called barbarians, that they left to the vanquished the 
free choice of the laws under which they chose to live. 

Following these principles of a politic tolerance, the Burgundians 
permitted the Romans who lived in that kingdom, to follow the 
Roman law. ‘The Romans are to be judged according to the Ro- 
man laws,’ says Gondebaud, in the preamble to the law of the Bur- 
gundians. 
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The Franks, also, though they had national laws and customs of 
their own, accorded to their vanquished subjects the same privilege 
of choosing the laws that they preferred. Thus Clothaire ordain- 
ed, that the controversies between Romans should be adjudged by 
the Roman laws; causas inter Romanos controversas romanis ter- 
minari legibus. Baluz. tom. 1. cap. 7. 

Things remained upon this footing until the time of Charle- 
magne, who, in 804, perceiving the necessity of providing laws for 
those nations for whom he had previously provided masters, direct- 
ed to reduce to writing the customs of all the people under his do- 
minion. From these came the laws of the Germans, the Bavari- 
ans, the Lombards, ete. which Eckhard, Lindenbrogius, Bouquet 
and others, have compiled with so much erudition. 

Although from the first, they seem to have used the code and 
the Novella, in the east, in exclusion of the Pandects, the Pandects 
fortunately had still been preserved. The best attested opinion 
with respect to this is, that a copy of them was discovered at Amal- 
phi, which was taken from them in 1137, by Lotharius II. This 
emperor made a present of it to the Pisans who had assisted him 
in an expedition with their fleet. From the Pisans this copy pass- 
ed to the Florentines; and Irnerius, who then taught at Bologna, 
took the opportunity to resort to it, and to make it a subject of his 
lectures. Lotharius himself introduced the work into the schools 
and the courts. 

After this period, the Roman law was taught in all the Universi- 
ties of Europe, and loaded with notes and scholia, by a crowd of 
doctors. ‘These comments were afterwards all digested by Ac- 
cursus, into one. His commentary enjoyed a great reputation : 
its credit at one time even surpassed that of the text, as many au- 
thors attest ; for instance, Fulgosus, in a note upon the law 6 C. de 
oblig. et art. does not hesitate to say that he prefers this commen- 
tary to the text, volo enim pro me potius glossatorem, quam textum : 
but at the present day, this commentary has fallen into total dis- 
credit. 

Little can be said of the labours of this first school of jurispru- 
prudence, which flourished in the 12th and 13th centuries. 

Passing by the puerile efforts of the writers of those ages, we 
come to the sixteenth century, when jurisprudence began to 
emerge from its chaos, and to resume somewhat of its ancient or- 
der and splendour. That age was indebted for this to Cujas, to the 
brothers Pithou, to Faber, Hotoman, and to other learned men, 
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who were produced by France, and particularly by the celebrated 
school of Bourges. 

But if this age had advantages, it had also disadvantages. The 
literary taste which then prevailed, if it improved the understand- 
ings of the commentators, at the same time subtilized them ; and 
to such a degree, that if we except a very small number, they seem 
to have pursued nothing but their own shadows: and their research 
seems to have been directed only to discover contradictions often 
imaginary, for the sole purpose of showing their own refined subtil- 
ty, and to have it said of them, that they had discovered something 
that nobody before ever suspected—Commentis veritatem obruunt, 
says Duarenus, guo aliquid paulo argutius nec ab alis ante excogi- 
éatum in medium adduxisse videantur. 

But this bad taste had its period, and the labours of the civilians 
at last assumed a new shape. In 1583, Denis Godefroy published 
an edition of the Corpus Juris Civilis, which, in a manner, created 
an epoch in jurisprudence. He added to it notes of his own, which 
are a masterpiece of science, of criticism, of precision and elegance. 
They have caused d’Agnesseau to pronounce him the most learned 
and the most profound of all the interpreters of the civil law. 

Pothier, after him, laboured upon a new plan. Instead of com- 
menting servilely upon the text of the Roman laws, he arran- 
ged them in anew order, assigned them to more natural divisions, 
and proved that a plan, by which every thing is methodically di- 
gested, is the best mode of clearing up obscurity and confusion : 


‘ Tantum series junctura que pollet ! 


Heineccius proceeded upon a still bolder plan : confident in his 
learning, and master of his subject, he reduced every part of the 
law to its first elements. 


CHAP. VIII. 


Civil Law in the Nineteenth Century. 


Thus remained, without material variation, the state of Roman 
jurisprudence, as cultivated till the end of the 18th century. 

At that period, a terrible revolutionary volcano, the elements of 
which had been long embowelled in this kingdom, burst forth. Its 
earliest eruption fell upon the laws. Ancient institutions were de- 
stroyed: the schools of law were shut up; the Roman as well as 
the ancient French laws, were reduced to silence ; and to these suc- 
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ceeded clouds of laws, which followed upon one another without 
order and without reason. Corruptissima republica, plurime leges. 
Tacit. An. iii. 27. 

But after this desolating convulsion was over, a happier age 
commenced : 
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Magnus ab integro seclorum nascitur ordo. 


" 


Order succeeded to chaos: a firm and mighty government 
sprung out of the midst of anarchy: its solid foundations were 
erected on the ruins of the old: every thing was regenerated ; and 
France, become mistress of Europe by her arms, supported her em- 
pire by the wisdom of her laws. ‘The schools of law were re-open- 

‘ed, and crowds of generous pupils flocked thither. 

The Code Napoleon was studied in them: but the authors of it 
were well aware, that if that Code alone was studied, it would never 
be properly understood; and it was therefore provided, that the 
Roman Law should make a part of the course of instruction. 

But to come to a conclusion : we can only say of this law, with 
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the Chancellor d’Agnesseau, “ ‘These laws, as extensive as lasting, 
‘¢ all nations at this hour, consult, and all receive from them the 
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‘‘ principles of eternal justice. They are the surest interpreters 
‘even of our own laws: they impart, in a manner, their genius to 
‘‘ our institutions; their reason to our customs; and the principles 
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‘‘ which we derive from them, serve us as guides even when we 
‘‘ travel in a path which was unknown to them.” Vol. 1. p. 157. 
May we still add, in the words of Bossuet ? “ If the Roman laws 
‘have been preserved in a manner, sacred, while the empire has 
‘tumbled into ruins, it is only because wisdom reigns in them 
“‘ throughout, and because no where else is found so perfect an ap- 
“ plication to the transactions of mankind, of the principles of na- 
“ tural equity.” Hist. Univ. p. 579. 
Quamobrem pergite ut facites Adolescentes, atque in id studium, 
in quo estis, incumbite, ut et vobis honori, et amicis utilitati et rei- 
publice emolumento esse possitis. Cic. I. de Orat. 














STATUTE OF FRAUDS. 


T HE following Cases, arising under the Statute of 
Frauds, and reported in 3 Barnewall and Alderson, are republished 
as being of sufficient importance to deserve a more extensive circu- 
lation among the profession in this country, than they are suppo- 
sed likely to receive, if confined to the volume of the Reporters. 


K. B.—H. T. 1820. 3 BArNEwALL & ALDERSON, p. 321. 


HOWE vs. PALMER. 


Where a vendee verbally agreed, at a public market, with the agent of 
the vendor, to purchase twelve bushels of tares, (then in vendor’s pos- 
session, constituting partof a larger quantity in bulk,) to remain in 
vendor’s possession till called for, and the agent, on his return home, 
measured the twelve bushels, and set them apart for the vendor: Held, 
that this did not amount to an acceptance by the latter, so as to take 
the case out of the 17th section of the statute of frauds. 


DECLARATION stated that defendant bargained for and 
bought of the plaintiff, and that plaintiff sold to defendant, 12 
bushels of winter tares at the price of 12. per bushel, to be deliver- 
ed by plaintiff to the defendant within a reasonable time, and to 
be paid for on delivery, and in consideration thereof, and that plain- 
tiff had promised to deliver the same, defendant had promised to 
accept the same, &c. Breach, that defendant would not accept. 
Plea, general issue. At the trial before Garrow B. at the last as- 
sizes for the county of Essea, it appeared that plaintiff, the grower 
of the tares, resided at Pergo in Essex, and that in August, 1818, 
he sent his nephew, who managed his farm, to Romford market 
with a sample. The defendant there verbally agreed to buy 12 
bushels at i/. per bushel, and to send to the plaintiff’s farm at Per- 
go to fetch them away. The sample was ofiered him, but he de- 
clined taking it, saying that he had seen the tares on plaintiff’s 
premises, and that he had no immediate use for them, and there- 
fore requested that they might remain there until he wanted to sow 
them, which was agreed to. The plaintiff’s nephew, on his return 
from Romford, measured out the twelve bushels, and set them 
apart in the plaintiff’s granary, and orders were given that they 
should be delivered to defendant when he should call for them. It 
was objected at the trial, that there being no note or memorandum 
in writing, this contract was void by the statute of frauds. The 
learned Judge reserved the point, and the plaintiff had a verdict, 
with liberty to the defendant to move to enter a nonsuit. A rule 
nisi having been obtained for that purpose in last Michvelmas term, 
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Marryat and Walford now showed cause, and cited Elmore vy. 
Stone, 1 Taunt. 458.—Chaplin v. Rogers, 1 East. 192. 


Lawes Serjt. contra, was stopped by the Court. 


Assotrr C.J. The statute of frauds is one of the most impor- 
tant and beneficial statutes to be found in the books. One of its 
objects was to require written testimony or memorials of contracts, 
such as are required by the laws of most countries. ‘The words of 
the 17th section are these: “No contract for the sale of any goods, 
wares, and merchandizes, for the price of 10/. sterling or upwards, 
shall be allowed to be good, except the buyer shall accept part of 
the goods so sold, and actually receive the same, or give something 
in earnest to bind the bargain, or in part of payment, or that some 
note or memorandum in writing of the said bargain be made and 
signed by the parties to be char ged with such contract, or their 
agents thereunto lawfully authorized.” _ Now in this case there has 
been no note in writing, of the contract, and there has been nothing 
given in earnest or in part payment. Unless, therefore, the buyer 
has accepted and received part of the goods so sold, this case is 
within the statute, and no action can be brought on the verbal con- 
tract entered into between the parties. ‘Then the question is, has 
the buyer accepted? Now, if he had once accepted, he could not 
afterwards make any objection, even if it turned out that the tares 
did not correspond with the sample. But it is clear that he had a 
right to make any objection at the time when they were tendered 
to him for acceptance. If the defendant in this case had gone to 
the plaintiff’s granary to demand the tares, and, upon inspection, 
had discovered that they did not correspond with the sample, it is 
impossible to say that he might not then have made the objection. 
And if so, it is clear that there was no previous acceptance on_ his 
part. I, therefore, think that this case comes within the very words 
of this statute, to which we ought to give full effect, and not to 
suffer its beneficial provisions to be evaded by subtle distinctions. 


Baytey J. I amof the same opinion. [think the safest rule 
to follow, is to adhere closely to the words of the statute. The 
two cases cited are distinguishable from this; for, in Chaplin v. 
Rogers, the jury thought that there was sufficient evidence to draw 
the conclusion of an actual acceptance, inasmuch as the vendee 
had dealt with the hay as his own. In Elmore vy. Stone, the buyer 
directed expense to be incurred: and the directing of that expense 
was considered evidence of an acceptance on his part. ‘That case 
goes as far as any case ought to go, and I think we ought not to go 
one step beyond it. There is this distinction between that case and 
this; that there, an expense was incurred on account and by the 
direction of the buyer: here, there is none. But I must say, how- 
ever, that [ doubt the authority of that decision. This case is 
clearly within the statute, and the rule must be made absolute. 


Hotroyp J. Iam of the same opinion. In this case there has 
been no actual receipt of any part of the goods sold within the 
usual meaning of the term; and I think that what has been done 
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ought not to be considered, in point of law, as an acceptance. For, 
supposing that it was made part of the contract in this case, that 
the seller should set apart and measure the thing sold ;. that would 
not make the act of measuring amount to a virtual acceptance, or 
receipt of the goods by the buyer. For if they were measured by 
the seller only, that would not prevent the buyer, when he inspect- 
ed them, from objecting either to the quantum or quality of the 
goods. And unless it would amount to that, it does not appear to 
me to be an actual acceptance or receipt of the goods. And sup- 
posing it not to be part of the contract, but that directions were 
given at the time by the buyer to the seller’s agent to measure the 
goods for him, that would not make him the agent of the buyer so 
far as to make that act amount to an acceptance on his part. For 
an authority to measure the goods would not give him authority as 
agent to accept. The buyer might afterwards object, that the arti- 
cles did not correspond with the terms of the contract. This case 
differs from that of Elmore v. Stone ; for there it was agreed be- 
tween the parties, that the horse should be transferred from the sale 
to the livery-stable; and an expense was incurred by the pur- 
chaser for the keep, which could not be, unless the horse was sup- 
posed to have come into his possession. I think, therefore, that as 
there was no acceptance by the buyer, this case falls within the 
words of the statute, and that the rule must be made absolute. 


Best J. Lam of the same opinion. So far from being disposed 
to restrain the provisions of this statute, I should be inclined to ex- 
tend them. In this case, I think that the plamtiff is prevented 
from recovering, both by the spirit and the very letter of the act. 
The spirit, I take to be this ; that a contract shall not be binding, 
unless there be some act done which directly shows an acceptance 
on his part. Now there is no such act done in the present case ; 
and I think, in all cases, it is better to adhere to the words of the 
statute, unless we plainly see that the words used do not express the 
meaning of the legislature. Here, it appears to me that they do 
plainly express the meaning of the legislature, and that this case is 
within the very words of the statute. The rule, therefore, must be 
made absolute. 


Rule absolute for entering a nonsuit.* 


* See Asley v. Emery, 4 M. & S. 262. Alexander v. Comber, 1 H. l. 
20. And Selw. VM. P. Stat. of Frauds. 


ee 


TEMPEST v. FITZGERALD.—>. 680. 


A agreed to purchase a horse from B, for ready money, and to take 
him within a time agreed upon. About the expiration of that time, 
A rode the horse, and gave directions as to its treatment, &c. but re- 
quested that it might remain in B’s possession for a further time, at 
the expiration of which he promised to fetch it away and pay the 
price: to this B assented. The horse died before A paid the price or 
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took it away: Held, that there was no acceptance of the horse 
within the meaning of the statute of frauds. 


ASSUMPSIT for the price of a horse. Declaration contained 
counts for horses sold and delivered, bargained and sold, &c. Plea, 
general issue. At the trial before Park J. at the last assizes for the: 
county of Lancaster, the following facts were proved: In August, 
1817, the defendant, then on a visit at the plaintiff’s house, agreed 
to purchase a horse from him at the price of forty-five guineas, and 
to fetch it away about the 22d Sept. as he went to Doncaster races, 
The parties understood it to be a ready money bargain. The de- 
fendant said he wanted it for hunting, and the plaintiff proposed to 
put itin a course of physic during his absence. The defendant 
soon after quitted the plaintiff’s house, and returned on the 20th 
Sept. He then ordered the horse to be taken out of the stable ; he 
and his servant mounted, galloped, and leaped the horse, and after 
they had so done, his servant cleaned him, and the defendant him- 
self gave directions that a roller should be taken off and a fresh 
one put on, and that a strap should be put upon his neck, which 
was consequently done: he then asked the plaintiff’s son, if he 
would keep it for another week: he said that he would do it to 
oblige him. ‘The defendant then said, that he would call and pay 
for the horse when he returned from the Doncaster races, about the 
26th or 27th Sept. He told plaintiff’s groom, that the horse ought 
to be galloped more, and that it was not then in a condition for 
huating. The defendant returned on the 27th, with the intention 
to take it away ; but the horse having died on the 26th Sepé. he re- 
fused to pay the price. Upon these facts, it was contended by the 
defendant’s counsel, that there had been no acceptance of the 
horse by him, so as to take the case out of the statute of frauds. 
The learned Judge was of opinion, that if the acts done by the de- 
fendant on the 20th Sept. were to be considered as acts of owner- 
ship, that there was a sufficient acceptance ; and he left it to the 
jury to say, whether the riding of the horse on that day was by way 
of trial, or whether the defendant was then exercising an act of 
ownership ; ; and whether the directions then given, were by way of 
advice or as owner. If they thought that he was then exercising 
acts of ownership, then they were to find for the plaintiff; if other- 
wise, for the defendant. The jury found a verdict for the plaintiff. 
A rule nisi having been obtained for a new trial in last Easter term, 


Scarlett and Holt now showed cause, and cited Blenkinsop v. 
Clayton, 7 Taunt. 597. 1. B. Moore, 328.—Chaplin vy. Rogers, | 
East. 192. 


Cross Serjeant, and Milner, contra. 


Assorr C.J. The statute of frauds was made for wise and 
beneficial purposes, and ought to receive such a construction as will 
best accord with the plain and obvious meaning of the legislature. 
By the 17th section it is enacted, “ that no contract for the sale of 
goods, wares, or merchandizes, for the price of 102. or upwards, 
shall be good, except the buyer shall accept part of the goods so 
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sold, and actually receive the same; or give something in earnest 
to bind the bargain, or in part of payment; or that some note or 
memorandum in writing of the said bargain, be made and signed 
by the parties to be charged by such contract, or their agents 
thereunto lawfully authorized.” Now in this case there was not 
any earnest given, or any part payment, or any note or memoran- 
dum in writing. The question, therefore, is, whether the buyer 


had accepted part of the goods sold, and actually received the- 


same. Now the word accepted imports not merely that there 
should be a delivery by the seller, but that each party should do 
something by which the bargain should be bound. I do not mean, 
however, to say, that if the buyer were to take away the goods 
without the assent of the seller, that would not be sufficient to bind 
him. In this case, payment of the price was to be an act concur- 
rent with the delivery of the horse: at any rate, there is nothing 
to show that either party understood that the one was to precede 
the other. In the first instance, therefore, this was a mere contract 
between the parties. It is urged, however, that there was evidence 
for the jury to find that the defendant had exercised acts of owner- 
ship as to the horse, on the 20th Sept. It appears from the learn- 
ed Judge’s report, that on that day he came to the plaintiff’s house; 
that he and his servant then rode the horse, and that he gave some 
directions as to its future treatment ; and it is urged that these acts 
might be considered acts of ownership. lam of opinion, however, 
that the defendant had no right of property in the horse until the 
price was paid; he could not then exercise any right of ownership. 
If he had at any time rode away with the horse, the plaintiff might 
have maintained trover. ‘The distinction between this case and 
that of Blenkinsop v. Clayton, is, that there the contract was not 
for ready money, but the horse was to be delivered within an hour, 
and the defendant treated it as his own by offering it for sale: here 
the express contract is for ready money, and the payment of the 
price is an act concurrent with the delivery of the horse. I think, 
therefore, that the rule for a new trial must be made absolute. 


Bayutey J. This was a ready money bargain, and the purchaser 
could have no right to take away the horse until he had paid the 
price. If the argument on the part of the plaintiff were to pre- 
vail, the defendant might have maintained an action for the horse 
without paying the price, which would be contrary to the express 
terms of the contract. 


Hotroyp J. The object of the statute of frauds was to remove 
all doubts as to the completion of the bargain; and it, therefore, 
requires some clear and unequivocal acts to be done in order to 
show that the thing had ceased to be zn fieri. Those acts are, 
either that the buyer shall accept part of the goods sold, and re- 
ceive the same, or give something in earnest or in part payment, or 
that the contract be reduced to writing. These are all acts that 
clearly and unequivocally show that the bargain is executed. It is 
said, that the riding of the horse by the defendant, on the 20th 
September, and the directions then given, may be considered as 
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acts of ownership, and were, therefore, evidence of an acceptance 
of the horse; but at that time the defendant had no right to take 
away the horse. For admitting, for the sake of the argument, that 
the property had been changed, still there is no evidence to show 
that Tempest had ever parted with the possession or control; and 
if he had not, he had at all events a lien for the price, and the de- 
fendant could not be justified in taking it away until the price were 
paid. In Blenkinsop v. Clayton, the horse was to be delivered ab- 
solutely within an hour, and the purchaser had treated it as his own 
property by offering to sell it to another: here, on the other hand, 
the horse was not to be delivered till the price was paid. 


Best J. I think, that to take the case out of the statute of 
frauds, there should be some act so clear and uuequivocal, as to 
show beyond all doubt that the purchaser had accepted the horse. 
There is here no act of that description. This was a ready money 
bargain, and the defendant would, therefore, acquire no property 
in the horse until he paid the price. The acts, therefore, done by 
him on the 20th September, could not be acts of ownership ; for 
at that time he had acquired no right to exercise any act of own- 
ership. 


Rule absolute.* 


*See Howe v. Palmer, ante, 303. 
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3 BarnewALL & ALDERSON, p. 489. 


DOE, dem. of S. PERKES, vs. E. PERKES and Others. 


A testator being angry with one of the devisees named in his will, be- 
gan to tear it with the intention of destroying it; and having torn it 
into four pieces, was prevented from proceeding further, partly by the 
eftorts of a by-stander, who seized his arms, and partly by the entrea- 
ties of the devisee. Upon this he became calm; and having put by 
the several pieces, he expressed his satisfaction that no material part 
of the writing had been injured, and that it was no worse: Held,, that 
it was on these facts properly left to the jury to say whether he had 
completely finished all that he intended to do, for the purpose of de- 
stroying the will ; and the jury having found that he had not, the court 
refused to disturb the verdict, and supported the will. 


EJECTMENT for messuages and lands in the parish of Wal- 
sall. Plea, not guilty. At the trial before Holroyd J. at the last 
assizes for the county of Stafford, it was admitted that the lessor 
of the plaintiff, as the brother and heir at law of one Charles 
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Perkes, deceased, was entitled to recover, unless the defendants 
could establish the will, under which they claimed. ‘The will had 
been duly executed by the testator to pass real property 5 and the 
only question was, whether he had not revoked it by tearing It, and 
upon that point it was proved by one Joseph Worrall, that in Au- 
gust, 1816, the testator having had some quarrel with one of the 
parties who was a devisee named in his will, in a fit of passion, took 
his will out of his desk, and said to Worrall, “ Joe, you shall see if 
I have done any thing for the rascal or not. I have made him a 
gentleman.” He then began to tear the will, and tore it twice 
through; the witness then laid hold of his arms and entreated him 
to abate his passion. The devisee then, who was present, put his 
hands together, as if in an attitude of prayer, and said, “ Consider 
my family. I beg your pardon for what I have said. Had I been 
worthy to have known what had been done for me, I should have 
been satisfied.” Upon this, the testator became calm, and the wit- 
ness let loose his arms. The testator then folded up the will and 
put it in his pocket, and afterwards pulled it out again, and said, “ It 
is a good job it is no worse,” and after fitting the pieces together. 
he added, “ there is nothing ripped that will be any signification to 
it.” The will was found after the death of the testator, in four parts. 
Upon this evidence, the learned Judge left it to the jury to say 
whether the testator had done all he intended, or whether he was 
not prevented from completing the act of destruction he intended. 
The jury found a verdict for the defendants, establishing the will ; 
and now 


W. E. Taunton moved for a new trial, and contended that the 
cancellation was complete by the tearing of the will with the intent 
to destroy it; and he cited Pemberton vs. Pemberton, 13 Ves. jun. 
290—Bibb vs. Thomas, 2 Black. 1043.—Hyde vs. Hyde, 1 Eq. 
Cases Abr. 408.— Onions vs. Tyrer, 1 Peere Williams, 343. 


Assortt C. J. Upon the evidence, it appears, in the present case, 
that the testator being moved with a sudden impulse of passion 
against one of the devisees under his will, conceived the intention of 
cancelling it, and of accomplishing that object by tearing. Hav- 
ing torn it twice through, but before he had completed his purpose, 
his arms were arrested by a by-stander, and his anger mitigated by 
the submission of the party who had provoked him; he then 
proceeded no further, and, after having fitted the pieces together, 
and found that no material word had been obliterated, he said, “ It 
is well it is no worse.” Now if the cancellation had been once 
complete, nothing that took place afterwards could set up the will. 
But it was a question for the jury to determine whether the ‘act of 
cancellation was complete. They have found that it was not; and 
that it was the intention of the testator, if he had not been stopped, 
to have done more, in order to carry his purpose into effect. I can 
see no reason to think that verdict wrong. 


Bayzey J. I think this verdict right. If the testator had done 
all that he originally intended, it would have amounted to a cancel- 
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lation of the will; and nothing that afterwards took place could set 
itupagain. Butifthe jury were satisfied that he was stopped in 
medio, then the act not having been completed, will not be suffi- 
cient to destroy the validity of the will. Suppose a person having 
an intention to cancel his will by burning it, were to throw it on the 
fire, and upon a sudden change of purpose, were to take it off again, 
it could not be contended that it was a cancellation. So here, there 
was evidence from which a change of purpose before the comple- 
tion of the act, might properly be inferred. ‘The jury have drawn 
that inference ; and I see no reason to disturb the verdict. 


Hoxtroyp J. I was of opinion, at the trial, that if the act of 
tearing was completed, nothing that took place afterwards was suf- 
ficient to set up the will again. The statute of frauds says, “ that 
no devise in writing, of lands, shall be revocable, otherwise than by 
some other will, or by burning, cancelling, tearing or obliterating 
the same by the testator, &c. but, in orde? to effect this, the act of 
tearing must be complete. [ left it to the jury to say, whether 
that was so; and they were of opinion, that the testator had not 
completed the act he had intended ; ; and I thought that they drew 
the right conclusion from the evidence. 


Best J. I am of opinion that the verdict is right. ‘Tearing is 
one of the modes by which a will may be cancelled; but it cannot 
be contended that every tearing is a cancellation: for if it were, a 
testator, who took his will into his hands with intent to tear it, must, 
if he should tear it in the smallest degree, and then stop, be con- 
sidered as having cancelled it. ‘The real question in these cases is, 
whether the act be complete. If the testator here, after tearing 
it twice through, had thrown the fragments on the ground, it might 
have been properly considered, that he intended to go no further, 
and that the cancellation was complete; but here there is no evi- 
dence, that he intended to go further, and that he was only stopped 
trom proceeding by an appeal made to his compassion by the _per- 
son who was one of the objects of his bounty. The case in Black- 
stone is very distinguishable: for there the testator completed his 
purpose, although the will was not destroyed. I see no reason, 
therefore, for disturbing the verdict. 


Rule refused. 











SWIFT'S DIGEST. 


A Digest of the Laws of the State of Connecticut. In two volumes. 
Vol. I. By Zernantan Swirr, LL.D. C. A. S. late Chief Jus- 
tice of the State.—8vo. pp. 798. New-Haven, 1822. 


ft HOUGH the task of making a Digest or Abridgment 
of the Law can hardly be considered as an intellectual exertion of 
a very high order, yet he who undertakes one of the compass and 
fulness of the work before us, undertakes ‘a good thing,’ and 
by no means a small one. It is true, that his labours are, for 
the most part, confined to stating how the law is, without discussing 
the why and wherefore. Still, he has it in his power, by a me- 
thodical arrangement, and by expressing principles in proper words 
and proper places, to exhibit even the ‘reason of the law’ in a 
great variety of instances, as clearly as if he entered into a profess- 
ed exposition. 

How far Judge Swrrrt has, in the execution of his work, accom- 
plished this latter object, we can not now examine in the detail that 
would be necessary. For the present, we must be satisfied with 
stating, in the author’s own words, his general object and plan, and 
beg leave, at the same time, to state our opinion, after a careful ex- 
amination, that in this first volume, he has done fuil justice to both. 
The Judge states his object and plan in these words : 

“ We have statutes enacted by the legislature, and common law 
introduced by the decisions of our courts, which must be studied in 
connection with the English law ; and from the whole, our system 
of jurisprudence is to be extracted.” * * * * * #* * * 
“To remedy this inconvenience, is the object of this work; and the 
plan is, to select from the English authorities the rules in force 
here, and to combine them with our own in a systematic view, so 
as to exhibit one comple te code. It is not to be expected that the 
whole law can be embraced in a work of this kind: To do this, 
would require a labour and research to which the life of one man 
is scarcely equal. | 


“T have omitted many local regulations, which may be found in 


our statutes, intending to make the work of as general use as pos- 
sible,” &c. 


In fact, the Judge has attempted a digest, not only of the 
statute law of Connecticut, but of the whole common’ law, as ap- 
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plicable in this State, and, for the most part, in this country ; and 
we have no doubt that he is correct in the view he expresses of the 


utility of, his work to the profession in our country at large. He 
adds, 


“ T cannot but flatter myself that this work will be found useful 
in other States, as containing a much larger portion of the common 
law in force there, than can be found in any publication in Eng- 
land, separated from the immense mass of learning never adopted 
in this country.” 


The Judge’s book is most certainly not entirely free from errors ; 
and one of a most extraordinary character, which we can not for- 
bear to mention, is found in his observations upon the case of Stur- 
ges vs. Crowninshield, in p. 13, 14. Certainly the doctrine there 
broached by the Judge, is a doctrine that nobody has ever before 
heard of in this country, or we trust ever will again. 

We may hereafter, perhaps, examine more in detail this labori- 
ous and valuable Digest. For the present, we must conclude with 
heartily recommending it to our readers, in whatever part of the 
Union. 


j 





